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33-6313 Order Fixing Time and Place of Pub- 

Pg. 839 lic Hearing Pursuant to Section 8(d) 
of the 1933 Act to determine whether 
a Stop Order should issue sus- 
pending the effectiveness of the reg- 
istration statement filed by Synthetic 
Fuels, Inc., a Colorado corporation. 


34-17744 Order requiring the current partici- 

Pg. 845 pants in the Intermarket Trading Sys- 
tem (ITS) and the National Associa- 
tion of Securities Dealers, Inc. 
(NASD) to implement, by March 1, 
1982, an automated interfact between 
the ITS and the NASD’s NASDAQ 
System. 
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The following releases relate to self-regulatory 
rule proposals and/or adoptions 


34—17380A 
34-17729 
34-17733 


34-17734 
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34- 17737 


34-—17749 
34-17750 


33-6312 Regulatory Flexibility Agenda for Pur- 

Pg. 831 poses of the Regulatory Flexibility Act 
[File No. S7-883—Comment Period 
Expires: June 30, 1981]. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6310/April 17, 1981 


In the Matter of 


VINSON & ELKINS LAWYERS RETIREMENT 
PLAN 

2100 First City National Bank Building 
Houston, Texas 77002 


(18-79) 


ORDER PURSUANT TO SECTION 3(a)(2) OF 
THE SECURITIES ACI OF 1933 EXEMPTING 
FROM THE PROVISIONS OF SECTION 5 OF 
THE ACT INTERESTS OR PARTICIPATIONS IN 
THE VINSON & ELKINS LAWYERS RETIRE- 
MENT PLAN. 


Vinson & Elkins, a law firm organized as a partner- 
ship under Texas law, by letters dated June 16, 
1980 and February 20, 1981, filed an application 
for an exemption from the registration require- 
ments of the Securities Act of 1933 (‘Act’) for in- 
terests or participations issued in connection with 
the Vinson & Elkins Lawyers Retirement Plan 
(“Plan”). 


On March 23, 1981, a notice was issued (Securi- 
ties Act Release No. 6303) of the filing of the ap- 
plication. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of 
the Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
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requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6311/April 20, 1981 


PERMANENT SUSPENSION OF REGULATION A 
EXEMPTION OF SPACE WORLD, INC. 


The Securities and Exchange Commission has 
issued an order permanently suspending the Reg- 
ulation A exemption from registration under the 
Securities Act of 1933 (‘Securities Act’), as 
amended, with respect to a public offering of secu- 
rities of Space World, Inc. (“Space World’), lo- 
cated at 29200 Vassar, Suite 300, Livonia, 
Michigan. 


According to the order, the Commission has rea- 
son to believe, among other things, that (a) the is- 
suer’s offering circular contained misleading state- 
ments of material facts and omitted to state 
material facts necessary to make the statements 
made, in light of the circumstances under which 
they were made, not misleading and (b) the offer- 
ing, if continued, would be in violation of Section 
17 of the Securities Act, as amended. 


No request for a hearing having been made in this 
matter, the Commission found that it was in the 
public interest and for the protection of investors 
that the exemption be permanently suspended. 
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SECURITIES ACT OF 1933 
Release No. 6312/April 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17738/April 20, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 22015/April 20, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 627/April 20, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11739/April 20, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 758/April 20, 1981 


REGULATORY FLEXIBILITY AGENDA FOR PUR- 
POSES OF THE REGULATORY FLEXIBILITY 
ACT 


ACTION: Publication of Regulatory Flexibility 
Agenda for Purposes of the Regulatory Flexibility 
Act. 


SUMMARY: The Securities and Exchange Com- 
mission is today publishing a regulatory flexibility 
agenda, pursuant to Chapter Six of the Adminis- 
trative Procedure Act. The agenda is intended to 
provide advance notice of certain rulemaking ac- 
tions anticipated during the next six months. The 
Commission is seeking public comment on subject 
areas and particular items of the agenda. 


DATE: Comments are due by June 30, 1981. 


ADDRESSES: Persons wishing to submit written 
views should file four copies thereof with George 
A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, Room 892, 500 North Capi- 
tol Street, Washington, D.C. 20549. All submis- 
sions should refer to File No. S7—883 and will be 
available for public inspection at the Commission's 
Public Reference Section, Room 6101, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Jeffry 
L. Davis, Acting Director, Directorate of Economic 
and Policy Analysis, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Additional names of persons to 
contact with regard to specific agenda items are 
listed at the end of such items. 
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SUPPLEMENTARY INFORMATION: The Regula- 
tory Flexibility Act (Pub. L. No. 96-354, 94 Stat. 
1164 (September 19, 1980)) (“RFA”) added a new 
Chapter Six to the Administrative Procedure Act (5 
U.S.C. 601 et seq.). Among other things, the RFA 
requires that the Commission, during October and 
April of each year, publish in the Federal Register 
a regulatory flexibility agenda containing (i) a brief 
description of the subject area of any rule which 
the agency expects to propose or promulgate 
which is likely to have a significant economic im- 
pact on a substantial number of small entities;" (ii) 
a summary of the nature of any such rule, the ob- 
jectives and legal basis for the issuance of the rule 
and an approximate schedule for completing ac- 
tion on any such rule for which a general notice of 
proposed rulemaking has been issued;? and (iii) 
the name and telephone number of an agency offi- 
cial knowledgeable concerning the rule.* 


In a separate action, the Commission has pro- 
posed to define the terms ‘small business” and 
“small organization” for purposes of the RFA as 
those terms may apply to entities that are issuers 
of securities or otherwise engaged in securities or 
other business activities subject to disclosure and 
reporting requirements or regulation by the Com- 
mission pursuant to the Securities Act of 1933, 15 
U.S.C. 77a et seq. (“Securities Act’), the Securi- 
ties Exchange Act of 1934, 15 U.S.C. 78a et. seq. 
(“Exchange Act’), the Public Utility Holding Com- 
pany Act of 1935, 15 U.S.C. 79a et seq. (“Holding 
Company Act’), the Trust Indenture Act of 1939, 
15 U.S.C. 77aaa et seg. (“Trust Indenture Act’), 
the Investment Company Act of 1940, 15 U.S.C. 
80a et seq. (“Investment Company Act’), or the 
Investment Advisers Act of 1940, 15 U.S.C. 80b-1 
et seq. (“Advisers Act’).4 


The agenda in this release relies on the proposed 
definitions of the terms ‘‘small business” and 
“small organization” contained in that prior re- 
lease, as those terms may relate to various enti- 
ties subject to the Commission’s rules and regula- 





15 U.S.C. 602(a)(1). 
25 U.S.C. 602(a)(2). 
35 U.S.C. 602(a)(3). 


4 See Securities Act Release No. 6302 (March 20, 
1980) (46 FR 19251). 
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tions. If the definitions which are later adopted by 
the Commission differ substantially from those 
proposed, the Commission will give consideration 
to publishing a revised agenda. 


|. Regulatory Flexibility Agenda 


As provided by the RFA, the publication of the 
Commission's regulatory flexibility agenda does 
not preclude it from considering or acting on any 
matter not included therein, nor is the Commission 
required to consider or act on any matter which is 
included therein.S Furthermore, the inclusion of a 
rule in the Commission's regulatory flexibility 
agenda reflects only the staff's preliminary judg- 
ment that such rule, if promulgated, may have a 
significant economic impact on a substantial num- 
ber of small entities. This preliminary judgment, of 
course, is subject to change upon further develop- 
ment and analysis. In this regard, the staff has 
some doubts about whether some of the antic- 
ipated rules would have any such economic im- 
pact, if promulgated, but such rules have been in- 
cluded in the agenda in order to maximize the 
opportunity for public comment. 


The following agenda lists the particular rules 
which the Commission expects to consider for pro- 
posal or promulgation during the next six months, 
which, if promulgated, may have a significant eco- 
nomic impact on a substantial number of small en- 
tities. 


A. Disclosure Rules 


. Amendments to Regulation A. On December 
23, 1980, the Commission proposed a compre- 
hensive revision and reformatting of Schedule | 
of Regulation A under the Securities Act so that 
the Item requirements of the Schedule will re- 
flect current Commission disclosure policies.® 
The proposals have their legal basis in the 
Commission’s rulemaking authority under Sec- 
tion 19(a) and its authority to exempt securities 
from registration under Section 3(b) of the Se- 
curities Act. Regulation A is a conditional ex- 
emption pursuant to Section 3(b) that may be 





55 U.S.C. 602(d). 


6 Securities Act Release No. 6275 (December 23, 
1980) (46 FR 2637). 
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used a variety of issuers for public offerings not 
in excess of $1.5 million in any 12-month peri- 
od. A notification and offering circular with the 
information prescribed by Schedule | must be 
filed with the Commission’s regional office in 
the region in which the company’s principal 
business activities are conducted. The propos- 
als are designed to codify disclosure standards 
which are currently being applied to Regulation 
A offerings and to provide specific disclosure 
requirements for different types of issuers and 
different types of offerings. To this end the pro- 
posed structure of the revised Schedule | con- 
templates the establishment of a “pool” of dis- 
closure items which range from basic items 
common to all transactions to specialized items 
germane to a particular issuer or transaction. 
The Commission expects to consider the adop- 
tion of a final rule during Summer 1981. Agen- 
cy contact: Daniel Abdun-Nabi, Office of Small 
Business Policy, Division of Corporation Fi- 
nance, (202) 272-2644. 


. Classification of Issuers under the Exchange 
Act. On June 2, 1980, the Commission pub- 
lished an advance notice of proposed rule- 
making to solicit comment on the advisability of 
establishing, pursuant to its rulemaking author- 
ity under Section 23(a) of the Exchange Act, 
certain defined classes of smaller issuers for 
purposes of reducing or modifying the registra- 
tion, reporting and other requirements under 
Section 12 and Section 15(d) of the Exchange 
Act.’ Currently, issuers that are required to file 
periodic reports with the Commission, whether 
by reason of their registration under Section 12 
or pursuant to Section 15(d) of the Exchange 
Act, are now required to provide essentially the 
same type and quality of information regardless 
of their size. Many commentators have noted 
that the cost of compliance with the periodic re- 
porting requirements is not only substantial in 
absolute amounts but is relatively greater for 
smaller companies than for larger issuers. A 
classification system for certain defined 
classes of smaller issuers, as currently being 
considered by the Commission, could modify 
the nature or frequency, or both, of reports that 
are, at present, required to be filed. The pur- 
pose of such a system would be to reduce the 





7 Securities Exchange Act Release No. 16866 
(June 2, 1980) (45 FR 40145). 


Volume 22, No. 10, May 5, 1981 





compliance burdens imposed by the reporting 
requirements of the Exchange Act which are 
disproportionately higher for smaller issuers. 
The Commission expects to consider a specific 
proposal for classifying issuers in Summer 
1981. Aency contact: Paula L. Chester, Office 
of Small Business Policy, Division of Corpora- 
tion Finance, (202) 272-2644. 


. Examination of Exemptions from the Registra- 
tion Provisions of the Securities Act. On De- 
cember 23, 1980 the Commission issued a re- 
lease soliciting the written views of interested 
members of the public on a number of issues 
prompted by the enactment of the Small Busi- 
ness Investment Incentive Act of 1980 [Pub. L. 
No. 96-477 (October 21, 1980)].® The principal 
purpose of the release was to focus on ques- 
tions raised as a result of the enactment of the 
Section 4(6) exemption and the increase in the 
limit of Section 3(b) to $5,000,000. However, 
commentators were encouraged to provide 
their views on the broader question of whether 
the various exemptions under the Securities 
Act provide a coherent scheme for relieving is- 
suers of the burdens of the full scale registra- 
tion, and, if not, what steps the Commission 
should take to make the scheme more coher- 
ent. The exemptions to be examined include 
existing Rules 240, 242, 257, Regulation A and 
Rule 146, along with the newly created Section 
4(6) exemption. The first set of issues the Com- 
mission requested commentators to focus on 
related to the interelationship between Section 
4(6) and Rules 146 and 242. Specifically, com- 
ments were invited on the concepts of “accred- 
ited investor,” “qualified issuer,” and “issue of 
securities” as these concepts currently exist in 
the three exemptions. The Commission also in- 
vited public discussion as to whether the ceiling 
should be raised for existing exemptive provi- 
sions under Section 3(b), or whether a new 
exemption tailored to offerings between 
$2,000,000 and $5,000,000 should be devel- 
oped. The Commission expects to consider 
specific proposals regarding the various ex- 
emptions in Summer 1981. Agency contact: Mi- 
chael J. Eizelman, Office of Small Business 
Policy, Division of Corporation Finance, (202) 
272-3060. 





8 Securities Act Release No. 6274 (December 23, 
1980) (46 FR 2631). 
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4. Amendments to Regulation C. The Commis- 


sion may propose, using its rulemaking authori- 
ty under Section 19(a) of the Securities Act, a 
comprehensive revision and reformatting of the 
rules contained in Regulation C under the Se- 
curities Act so that the rules will reflect current 
Commission disclosure policies. The purpose 
of Regulation C is to standardize the mechan- 
ics of securities registration under the Securi- 
ties Act, implementing the statute and providing 
more specific instructions for registrants than 
are contained in the Securities Act itself. Regu- 
lation C is being reviewed in its entirety in con- 
junction with the Commission’s ongoing pro- 
gram to integrate and streamline disclosure 
regulations under the Federal securities laws. 
Changes in the rules will be consonant with this 
policy and will improve the efficiency of the reg- 
istration process under the Securities Act. The 
Commission intends to consider the proposal of 
a revised Regulation C sometime during Sum- 
mer 1981. Agency contact: W. Scott Cooper, 
Office of Disclosure Policy, Division of Corpo- 
ration Finance, (202) 272-2589. 


. Comprehensive Revision to System for Regis- 


tration of Securities Offerings. The Commis- 
sion may adopt, under Sections 6, 7, 10 and 
19(a) of the Securities Act, a comprehensive 
revision to its system for registration of securi- 
ties offerings. Such offerings must be regis- 
tered pursuant to the Securities Act in such a 
manner and form as the Act and the Commis- 
sion by rule prescribe. Under the proposal, 
which was published in Securities Act Release 
No. 6235 (September 2, 1980) (45 FR 63693), 
three new forms would constitute the basic dis- 
closure format for most Securities Act registra- 
tions, with different levels of disclosure and de- 
livery requirements applicable for different 
levels of companies registering offerings of se- 
curities. Under the proposal, the three new 
forms would replace existing Form S-1 (17 
CFR 239.11), Form S-2 (17 CFR 239.12), 
Form S-7 (17 CFR 239.26) and Form S-16 (17 
CFR 239.27). The framework of the proposal 
contemplates dividing issuers into three cate- 
gories. The category to which an issuer be- 
longs would determine the extent to which pre- 
viously disseminated information would also be 
required to be presented in the prospectus or 
otherwise delivered to potential investors. Be- 
cause of its prior impact on the market and to 
ensure its accuracy, information not actually 
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delivered to investors would be incorporated by 
reference in the forms. The Commission in- 
tends to consider appropriate action on the pro- 
posal sometime in summer 1981. Agency con- 
tact: William H. Carter, Office of Disclosure 
Policy, Division of Corporation Finance, (202) 
272-2589. 


. Revision of Regulation S-K and Registration 
and Reporting Guides. The Commission may 
adopt, pursuant to Sections 7, 10 and 19(a) of 
the Securities Act and Sections 13, 14 and 
15(d) and 23(a) of the Exchange Act, a propos- 
al to recategorize by subject matter Regulation 
S-K, the repository of standard instructions for 
disclosure under the Securities Act and the Ex- 
change Act, and to withdraw or codify, where 
appropriate, Commission Guides for the Prepa- 
ration and Filing of Registration Statements 
and Reports. These proposals were published 
for comment in Securities Act Release No. 
6276 (December 23, 1980) (46 FR 78). The 
proposed changes to Regulation S-K would, 
for the most part, re-arrange items of disclo- 
sure already required. The proposals would 
also expand Regulation S-K to include uniform 
disclosure items with respect to the distribution 
of securities. Such disclosure items now ap- 
pear in each separate registration form. The 
proposals concerning the Guides would: (1) 
eliminate all presently existing Guides, except 
those which pertain to disclosure by certain in- 
dustries; (2) transfer to Regulation C those 
Guides which relate to procedural matters; and 
(3) transfer to Regulation S-K those Guides 
which set forth certain disclosure requirements. 
The proposals would result in the outright elimi- 
nation of 22 out of 68 Guides. The proposals 
are part of the Commission’s on-going sunset 
review of regulations and are designed to elimi- 
nate unnecessary requirements and to consoli- 
date and organize all remaining regulations into 
a coherent framework. The comment period on 
the proposals ended orn March 6, 1981. The 
Commission intends to consider appropriate 
action on this proposal in Summer 1981. Agen- 
cy contact: Linda Quinn, Office of Disclosure 
Policy, Division of Corporation Finance, (202) 
272-3208. 


ments of the Exchange Act. The amendments 
would be proposed in order to ensure that the 
provisions of Form 8-K are consistent with and 
complement the recently revised provisions of 
the other forms for reporting under that act, 
(i.e. Forms 10-K and 10-Q). The objective is 
to make Exchange Act reporting sufficiently 
complete and of sufficiently high quality that it 
is able to perform its essential role in the Com- 
mission’s integration program. The amend- 
ments, which may include changes in both the 
timing and nature of current disclosure require- 
ments, are anticipated to be proposed during 
Summer 1981 pursuant to the Commission’s 
Exchange Act rulemaking authority in Section 
23(a) and the periodic reporting requirements 
of Sections 13(a) and 15(d). Agency contact: 
Catherine Collins McCoy, Office of Disclosure 
Policy, Division of Corporation Finance, (202) 
272-2589. 


. Rule 463 and Form SR. The Commission may 


consider a comprehensive revision of Rule 463 
and related Form SR under the Securities Act. 
Proposed amendments were published for 
comment in Securities Act Release No. 6251 
(October 23, 1980) (45 FR 71811). Currently, 
Rule 463 requires first-time issuers to file on 
Form SR, within specified time limits, a report 
of sale of securities and use of proceeds there- 
from. The proposed revision would expand the 
types of issuers required to file Form SR and 
would revise the disclosure requirements for 
Form SR, particularly those relating to use of 
proceeds and accounting for the expenses of 
offerings. The proposal is designed to elicit 
more meaningful information regarding first- 
time issuers, direct distributions and best ef- 
forts offerings. The legal basis for Rule 463 and 
Form SR thereunder is found in Section 19(a) 
of the Securities Act, which gives the Commis- 
sion authority to make “such rules and regula- 
tions as may be necessary” to carry out the 
provisions of the Securities Act. The Commis- 
sion expects to consider the appropriate action 
on Rule 463 and Form SR in late 1981. Agency 
contact: Susan Davis, Office of Disclosure Poli- 
cy, Division of Corporate Finance, (202) 272- 
2390. 


B. Securities Markets and Securities Industry 
Rules 


. Revision of Form 8-K. The Commission may 
propose amendments to Form 8-K, the form 
for current reports to be filed by companies 
subject to the continuous disclosure require- 


1. Rules 10b-10 and 15c2-12. The Commission 
intends to consider whether to adopt or with- 
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draw previously proposed amendments to Rule 
10b-10 and proposed Rule 15c2-12 under the 
Exchange Act. The amendments and the pro- 
posed rule would require brokers, dealers, and 
minicipal securities dealers to disclose on cus- 
tomers’ confirmations the amount of any remu- 
neration received in certain transactions in debt 
securities. The proposals were published in Se- 
curities Exchange Act Release No. 15220 (Oct. 
6, 1978) (43 FR 47333). The Commission at 
the same time may also consider whether to 
propose amendments to Rule 10b-10 to re- 
quire the disclosure of certain yield and call in- 
formation for transactions in debt securities 
and also to require the disclosure of the pay- 
ment of ‘special compensation” to associated 
persons in connection with any securities trans- 
action. The proposed amendments and the 
other proposals currently being considered are 
intended to provide customers with information 
that may be pertinent in assessing the quality 
of services provided by a broker or dealer. The 
amendments to Rule 10b-10 would be adopted 
pursuant to the Commission's authority under 
Sections 3, 10, 11, 15, 17 and 23 of the Ex- 
change Act. The proposed Rule 15c2-12 would 
also be adopted pursuant to the above sec- 
tions, as well as Section 15B of the Exchange 


Act. The Commission anticipates considering 
the proposals during the third calendar quarter 
of 1981. Agency contact: Jeffrey E. Jordan, Di- 
vision of Market Regulation, (202) 272-2847. 


. Rule 15b7-1. The Commission plans to con- 
sider during the third calendar quarter of 1981 
whether to repropose for further public com- 
ment proposed Rule 15b7-1. Section 15(b)(7) 
of the Exchange Act states that the Commis- 
sion shall, by rule, adopt minimum qualification 
standards for broker-dealers. In implementing 
this section in 1977, the Commission proposed 
Rule 15b7-1 for comment in Securities Ex- 
change Act Release No. 13679 (June 27, 1977) 
(42 FR 34328). The proposed rule would estab- 
lish uniform minimum qualification standards 
for all registered brokers and dealers (including 
SECO brokers and dealers) and their associa- 
ted persons. The Commission will consider 
whether to consolidate and simplify various 
self-regulatory organization requirements and 
to eliminate unnecessary disparities in require- 
ments of self-regulatory organizations and the 
Commission’s rules applicable to non-member 
broker-dealers. Agency contact: Patricia 
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Payne, Division of Market Regulation, (202) 
272-2840. 


. Rules 15c3-2 and 17a-23. The Commission in- 


tends to consider during the third calendar 
quarter of 1981 whether to propose a new Rule 
17a-23 and to repropose previously proposed 
amendments to Rule 15c3-2, prescribing mini- 
mum delivery and disclosure requirements for 
customer account statements. The Commis- 
sion may consider whether to amend Rule 
15c3-2 to require broker-dealers to send at 
least quarterly a statement to each customer 
for whom the broker-dealer owes or has owed 
money or securities since the date of the last 
statement. The statement would set forth all 
money balances and securities positions in the 
customer's account as of the date of the state- 
ment and would make disclosures relating to 
use of customer securities and free credit bal- 
ances in the broker-dealers business. Also, 
broker-dealers would be required to send a 
complete account statement, showing all trans- 
actions in a customer’s account, upon request. 
Rule 17a-23, in contrast to Rule 15c3-2, would 
require that most broker-dealers automatically 
send at least quarterly a complete account 
statement to their customers. This rule also 
would include a requirement that the account 
statement disclose information on the remuner- 
ation received from the customer by the broker- 
dealer. The proposals are designed to make 
available to investors on a regular basis infor- 
mation necessary for them to understand, rec- 
oncile, and evaluate trading activity in their 
accounts. These rules would be proposed pur- 
suant to the Commission’s authority under Sec- 
tions 15, 17, and 23 of the Exchange Act. A 
proposal to amend Rule 15c3-2 was previously 
published in Securites Exchange Act Release 
No. 11196 (Jan. 23, 1975) (40 FR 4454). Agen- 
cy contact: Michael Cline, Division of Market 
Regulation, (202) 272-2415. 


. Rule 17a-5. The Commission intends to consid- 


er during the third calendar quarter of 1981 
whether to propose to engage in rulemaking to 
reconsider whether existing exemptions from 
the requirement that brokers and dealers file 
audited reports pursuant to Rule 17a-5 ade- 
quately reflect current costs to broker-dealers 
and benefits to the public. Currently, most 
broker-dealers file an annual report with 
audited financial statements pursuant to Rule 
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17a-5. Some broker-dealers, however, are ex- 
empt from that requirement, and the Commis- 
sion may consider whether to create new ex- 
emptions or to eliminate any of the existing 
exemptions, except those for specialists and 
floor brokers, in order to assure the integrity of 
required reports. The amendments would be 
proposed pursuant to the Commission's 
rulemaking authority under Sections 15, 17 and 
23 of the Exchange Act. Agency contact: Mi- 
chael Macchiaroli, Division of Market Regula- 
tion, (202) 272-2372. 


. Rule 17a-5. During the third calendar quarter of 
1981 the Commission intends to consider 
whether to repropose for further public com- 
ment amendments to Parts II and IIA of the Fi- 
nancial and Operational Combined Uniform 
Single Report (“FOCUS Report’), which is re- 
quired to be filed by brokers and dealers pursu- 
ant to Rule 17a-5. Part Il of the FOCUS Report 
is filed quarterly by brokers and dealers who 
clear transactions or carry customer accounts; 
a shorter Part IIA of the FOCUS Report is filed 
quarterly by brokers and dealers who neither 
clear transactions nor carry customer accounts. 
The amendments are designed to revise and 
clarify certain operational and financial report- 
ing requirements. The amendments were first 
published for public comment in Securities Ex- 
change Act Release No. 17138 (Sept. 9, 1980) 
(45 FR 62092) pursuant to Sections 15,17 and 
23 of the Exchange Act. Agency contact: 
James Moody, Division of Market Regulation, 
(202) 272-2370. 


. Investment Management Rules 


. Rule 3a-4. In Investment Company Act Re- 
lease No. 11391 (October 10, 1980) (45 FR 
69479), the Commission proposed for public 
comment Rule 3a-4 which would deem invest- 
ment management services providing their cli- 
ents with individualized treatment not to be in- 
vestment companies for purposes of the 
Investment Company Act. The principal objec- 
tive of the rule would be to provide a ‘safe har- 
bor’ for any investment manager which pro- 
vides its clients with treatment based on the 
individual needs and goals of each client. 
Under such circumstances, regulation of in- 
vestment management services under the In- 
vestment Company Act would appear to be 
necessary. The authority of the Commission to 
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promulgate this rule is in Sections 6(c) and 
38(a) of the Investment Company Act. The 
comment period for the proposal expired in 
January 1981, and the approximate date for 
completing action is August 31, 1981. Agency 
contact: Arthur J. Brown, Division of Investment 
Management, (202) 272-2048. 


. Proposed Rule 22d-6. The Commission is 


considering whether to propose a Rule 22d-6, 
which would exempt certain persons from the 
provisions of Section 22(d) of the Investment 
Company Act. That section generally requires 
that redeemable securities issued by invest- 
ment companies be sold to the public only ata 
current offering price described in the prospec- 
tus. The rule would permit an investment com- 
pany and its underwriters to decide the pricing 
system for the securities being offered without 
first obtaining Commission approval therefor or 
a specific exemption from Section 22(d) of the 
Investment Company Act. The authority for the 
Commission to propose any such rule is in 
Sections 6(c) and 38(a) of that Act. The ap- 
proximate date for completing action is June 
30, 1981. Agency contact: Arthur J. Brown, Di- 
vision of Investment Management, (202) 
272-2048. 


. Rule 180. In Securities Act Release No. 6247 


(October 14, 1980) (45 FR 69476) the Commis- 
sion proposed for public comment Rule 180, 
which would exempt from the registration re- 
quirements of the Securities Act interests and 
participations issued in connection with the tax- 
qualified retirement plans commonly known as 
“H.R. 10” plans of certain partnerships. Be- 
cause H.R. 10 plans are not entitled to the ex- 
emption from registration available to the tax- 
qualified retirement plans of certain employers, 
many such plans have applied for and received 
exemptions from such registration require- 
ments. The proposed rule is designed to obvi- 
ate the need for most, if not all, such applica- 
tions. The legal basis of the Commission’s 
authority to take this action is in Section 3(a)(2) 
of the Securities Act. The comment period for 
this rule expired in January 1981, and the ap- 
proximate date for completing action is Sep- 
tember 30, 1981. Agency contact: Arthur J. 
Brown, Division of Investment Management, 
(202) 272-2048. 


4. Amendment of Rule 17g-1. In Investment Com- 


pany Act Release No. 11193 (June 2, 1980) 
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5. 


(45 FR 38407), the Commission proposed for 
public comment an amendment to Rule 179-1 
under the Investment Company Act, which 
would clarify the scope of the rule by explicitly 
requiring bonding of officers and employees of 
an investment company’s depositor, trustee, in- 
vestment adviser or other manager, and of any 
affiliated person of such persons, who, be- 
cause they have access to the securities or 
funds of the investment company, function as 
officers and employees of the investment com- 
pany. The authority of the Commission to pro- 
mulgate such rule is in Sections 17(g) and 
38(a) of the Investment Company Act. The pe- 
riod for public comment expired in July 1980, 
and the approximate date for completing action 
is July 31, 1981. Agency contact: Arthur J. 
Brown, Division of Investment Management, 
(202) 272-2048. 


Amendments to Form N-1Q. The Commission 
proposed amendments to Form N-1Q under the 
Investment Company Act in Investment Com- 
pany Act Release No. 11448 (November 17, 
1980) (45 FR 78158). Form N-1Q is used by 
most investment management companies to 
report the occurrence during the preceding cal- 
endar quarter of any one or more of twelve 
specified events. The principal change pro- 
posed by the Commission was to replace the 
requirement that investment companies filing 
Form N-1Q list certain information about 
changes in their securities portfolios on a cal- 
endar quarterly basis with a requirement that 
this information be reported annually on either 
Form N-1 or Form N-2, the registration state- 
ment froms under the Investment Company Act 
and the Securities Act for, respectively, open- 
end and closed-end management investment 
companies. In addition, the Commission pro- 
posed to add the continuation of the reporting 
company’s current investment advisory con- 
tract to the list of routine matters submitted to a 
vote of the company’s security holders which 
need not be reported on Form N-1Q. The pro- 
posals are designed to reduce the number of 
times a reporting company must file Form 
N-1Q. The legal basis for the proposals lies in 
the Commission’s authority to prescribe quar- 
terly reporting by investment companies under 
Sections 8 and 30 of the Investment ,Company 
Act and Sections 13 and 15(d) of the Exchange 
Act. The comment period expired on February 
27, 1981. The approximate date for completing 
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action is April 30, 1981. Agency contact: Jane 
A. Kanter, Division of Investment Management, 
(202) 272-2112 or Anthony A. Vertuno, Division 
of Investment Management, (202) 272-2107. 


. Standardization of Financial Statement Re- 


quirements. On December 15, 1980 (in Invest- 
ment Company Act Release No. 11490 [45 FR 
83517]), the Commission proposed amend- 
ments to Regulation S-X, the Commission’s 
general regulation on the form and content of 
and requirements for financial statements in 
disclosure documents; amendments to Forms 
N-1 and N-2, the registration statement forms 
under the Securities Act and Investment Com- 
pany Act for, respectively, open-end and In- 
vestment Company Act for, respectively, open- 
end and closed-end management companies; 
and new Rule 30d-1 under the Investment 
Company Act. The proposals would reconcile 
the differences in the financial statements re- 
quired of management for investment company 
prospectuses and shareholder reports and 
would thus permit such companies to prepare a 
single set of financial statements for both the 
annual report to shareholders and the updated 
prospectus. In addition, open-end management 
investment companies would be permitted, at 
their option, either to incorporate by reference 
financial statements from shareholder reports 
into the prospectus or to transmit a currently ef- 
fective prospectus as the equivalent of any re- 
port to shareholders. The Commission’s legal 
basis for the proposed amendments is the 
Commission’s authority under Section 7, 8 and 
19(a) of the Securities Act to prescribe the form 
of prospectuses and under Sections 8, 30(d), 
31(c) and 38(a) of the Investment Company Act 
to prescribe the form of shareholder reports 
and to provide for uniformity in financial state- 
ments filed by investment companies. The 
comment period on these proposals expired on 
March 16, 1981, and the approximate date for 
completing action is June 1, 1981. Agency con- 
tact: Susan P. Hart, Division of Investment 
Management, (202) 272-2098 or Dianne E. 
O'Donnell, Division of Investment Manage- 
ment, (202) 272-2116. 


. Revisions to Forms ADV and ADV-S, Amend- 


ments to Rules 204-1 and 204-3. On January 
30, 1979, the Commission adopted new inte- 
grated disclosure requirements for investment 
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advisers registered under the Advisers Act, 
which became effective on July 31, 1979 (Ad- 
visers Act Release No. 664 [44 FR 7870)). 
These requirements consist principally of cer- 
tain revisions to Form ADV, the investment ad- 
viser registration form; new Rule 204-3 (the 
“Brochure Rule’) and new Form ADV-S, a 
short annual supplement to Form ADV. Form 
ADV was reorganized into two parts. Revisions 
contained in Part | reflect, in part, amendments 
to the Advisers Act made by the Securities Acts 
Amendments of 1975 and also seek informa- 
tion about the basic characteristics of the advi- 
sory industry to facilitate the Commission's ef- 
forts to improve its regulatory effort regarding 
investment advisers and to allow its investment 
adviser inspection program to operate more ef- 
fectively. Revisions contained in Part Il, in sub- 
stantial part, relate to the requirements of the 
Brochure Rule. As a general matter, the Bro- 
chure Rule requires an investment adviser to 
deliver, or to offer to deliver, to prospective and 
existing clients a written disclosure statement 
which contains specified information regarding 
the background and business practices of the 
adviser. An investment adviser may deliver or 
offer to deliver either a copy of Part Il of Form 
ADV or another document containing at least 
the same information. Form ADV-S is a two- 
page supplement to Form ADV which must be 
filed annually by all registered investment ad- 
visers. The Commission intends to propose 
amendments to the integrated disclosure re- 
quirements designed to correct inconsistencies 
and technical errors and to eliminate unneces- 
sary provisions in the forms and rules. The pro- 
posals would have their legal basis in the Com- 
mission's authority under: (i) Section 203(c) to 
prescribe the form to be used, and certain in- 
formation to be provided in applications, for in- 
vestment adviser registration; (ii) Section 204 


Michael Berenson, Division of Investment Man- 
agement, (202) 272-2079. 


. Amendments to Rule 204-2. Section 204 of the 


Advisers Act requires investment advisers sub- 
ject to registration under Section 203 to make 
and keep such records and furnish such copies 
thereof as the Commission, by rule, may pre- 
scribe. Section 204 also provides that such rec- 
ords are subject at any time to reasonable 
examination by the Commission’s representa- 
tives. Rule 204-2, adopted in 1962, sets out 
the requirements which investment advisers 
subject to registration must follow as to 
recordkeeping. The staff has recently com- 
pleted its first comprehensive review of Rule 
204-2 since its adoption. As a result of this re- 
view, a number of amendments to Rule 204-2 
are being proposed which would clarify the na- 
ture and extent of the books and records re- 
quired to be kept by investment advisers. 
These proposed amendments reflect changes 
in the nature of the investment advisory indus- 
try since adoption of the rule and the experi- 
ence of the Commission staff in conducting its 
inspection program. The proposed amend- 
ments would be adopted pursuant to the Com- 
mission’s authority under: (i) Section 204 to 
prescribe such records an adviser subject to 
registration shall make, keep, furnish and make 
available to the Commission; and (ii) Section 
211(a) to make, issue, amend and rescind such 
rules and regulations and such orders as are 
necessary or appropriate to the exercise of the 
functions and powers conferred upon the Com- 
mission elsewhere in the Advisers Act. The ap- 
proximate date for completing action is Sep- 
tember 30, 1981. Agency contact: Michael 
Berenson, Division of Investment Management, 
(202) 272-2079. 


to prescribe records which an adviser subject 
to registration shall make and keep and furnish 
or make available to the Commission; (iii) Sec- 
tion 206(4) to define and prescribe means rea- 
sonably designed to prevent acts, practices 
and courses of business by investment advis- 
ers which would be fraudulent, deceptive or 
manipulative; and (iv) Section 211(a) to make 
or amend such rules as are necessary or ap- 
propriate to the exercise of the functions and 
power conferred upon the Commission in the 
Advisers Act. The approximate date for com- 
pleting action is May 27, 1981. Agency contact: 


ll. PUBLIC COMMENT 

The Commission invites public comment on any 
aspect of the subject areas or particular items in 
the foregoing regulatory flexibility agenda. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6313/April 22, 1981 


The Securities and Exchange Commission an- 
nounced on April 21, 1981, the issuance of an 
Order Fixing Time and Place of Public Hearing 
Pursuant to Section 8(d) of the Securities Act of 
1933, as amended, to determine whether a Stop 
Order should issue suspending the effectiveness 
of the registration statement filed by Synthetic 
Fuels, Inc., a Colorado corporation. 


The hearing has been set for 10:00 A.M., the 5th 
day of May 1981 at the Denver Regional Office, 
410 17th Street, Denver, Colorado 80202. 


The Commission initiated the proceeding because 
of alleged untrue, false and misleading statements 
made in the registration statement concerning the 
construction of an ethanol plant. The alleged un- 
true, false and misleading nature of such state- 
ments was indicated by inconsistent statements 
made at a “due diligence’ meeting on April 8, 
1981, conducted by the underwriter, OTC Net, Inc. 
of Denver, Colorado. 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17380A/April 20, 1981 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, PA 19103 

(SR-Phix-80-24) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


An order approving the above-captioned proposed 
rule change was published in 21 SEC Docket 969 
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(December 30, 1980), but was mislabeled as a 


“NOTICE OF FILING OF PROPOSED RULE 


CHANGE.“ 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17729/April 17, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY AMERICAN STOCK EXCHANGE, 
INC. 


File No. SR-Amex-81-7 


The American Stock Exchange, Inc. (‘Amex’) 
submitted on April 3, 1981, a proposed rule 
change under Rule 19b-4 to amend Article V, Sec- 
tion 1(b)(1) of its Constitution and Disciplinary 
Rules 1, 2, and 3 to permit disciplinary panel hear- 
ing officers to qualify as panel chairman in appro- 
priate cases, and to authorize all exchange mem- 
bers to serve as disciplinary panel members and 
panel chairman." 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 20, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-Amex-81-7. 





' The proposed rule change has not yet been 
voted upon by the regular members of the ex- 
change. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17730/April 17, 1981 


An order has been issued granting the application 
of the New York Stock Exchange to strike the 
common stock ($.10 par value) of ARCTIC EN- 
TERPRISES INC. from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17731/April 17, 1981 


An order has been issued granting the application 
of the New York Stock Exchange to strike the 
common stock ($1 par value) of BUFFALO 
FORGE COMPANY from listing and registration 
thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17732/April 17, 1981 


An order has been issued granting the application 
of the New York Stock Exchange to strike the 
common stock ($1 par value) and the 6% Convert- 
ible Subordinated Debentures (due 12/1/94) of 
SEATRAIN LINES, INC. from listing and registra- 
tion thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17733/April 17, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE MUNICI- 
PAL SECURITIES RULEMAKING BOARD 


File No. SR-MSRB-81-3 


The Municipal Securities Rulemaking Board (the 
‘“MSRB”) submitted, on April 16, 1981, a proposed 
rule change under Rule 19b-4 to amend MSRB 
rule A-5 concerning the election of officers of the 
Board. The present rule provides for such election 
“as soon as practicable” after the commencement 
of the term of the new members. The proposed 
rule change would alter election procedures by 
providing for officers to be elected at the last regu- 
lar meeting prior to commencement of the term of 
new members. The proposed rule would also es- 
tablish that the term of office of newly-elected offi- 
cers would begin on the October 1 following their 
election. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (the “Act’’). At any time within 
sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the 
Act. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 20, 1981. In order to assist the Commission 
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in determining whether to abrogate the proposed 
rule change, interested persons are invited to sub- 
mit written data, views, and arguments concerning 
the submission within 21 days from the date of 
publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. 
SR-MSRB-81-3. 


Copies of the submission, all subsequent amend- 
ments, and all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17734/April 20, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY The National Association of Securi- 
ties Dealers, Inc. 


File No. SR-NASD-81-5 


The National Association of Securities Dealers, 
Inc. (the “NASD”) submitted on April 13, 1981, a 
proposed rule change under Rule 19b-4 to delete 
the “Policy of the Board of Governors on Venture 
Capitol and other Investments by Broker-Dealers 
Prior to Public Offerings’, which establishes hold- 
ing periods for private investments in venture capi- 
tal securities and prohibits a member selling such 
securities in a public offering from acting as an un- 
derwriter or participating in a stream of distribution 
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in the public offering. The NASD feels the Policy is 
no longer necessary due to the promulgation of 
Rule 144 under the Securities Act of 1933, Sched- 
ule E of the NASD’s By-Laws, and the Review of 
Corporate Financing Interpretation of the Board of 
Governors of the NASD. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 20, 1981. In order to assist the Commission 
in determining whether to approve the proposed 
rule change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-NASD- 
81-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office 
of the above-mentioned self-regulatory organiza- 
tion. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17735/April 20, 1981 


Administrative Proceeding File No. 3-6020 
In the Matter of 
ROBERT D. DIEHL 


ORDER INSTITUTING PROCEEDINGS, FIND- 
INGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


The Commission deems it appropriate in the pub- 
lic interest that public administrative proceedings 
be instituted against Robert D. Diehl (‘Diehl’) of 
Santa Ana, California, a registered representative 
registered with the National Association of Securi- 
ties Dealers Inc. during the relevant period of time, 
pursuant to Sections 15(b) and 19(h) of the Secu- 
rities Exchange Act of 1934 (“Exchange Act’). 


In anticipation of the institution of these proceed- 
ings, Diehl has submitted an Offer of Settlement 
(“Offer”). For the purpose of this proceeding and 
any other administrative proceeding in which the 
Commission or any other securities regulatory or 
self-regulatory body is a party, the Respondent by 
his Offer consents to the findings and sanctions 
set forth below without admitting or denying the 
findings herein. 


After due consideration of the Offer and upon the 
recommendation of the staff, the Commission has 
determined that it is in the public interest to accept 
such Offer and, accordingly, IT IS ORDERED that 
proceedings pursuant to Sections 15(b) and 19(h) 
of the Exchange Act be, and they hereby are, insti- 
tuted. 


IV 


On the basis of this Order and the Offer, it is found 
that: 


A. In or about August 1979, Diehl wilfully violated 
and aided and abetted violations of Section 10(b) 
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of the Exchange Act and Rules 10b-5 and 10b-6 
thereunder in connection with the securities of 
Covington Brothers Technologies (“Covington”) 
by: (a) bidding for and purchasing 44,000 shares 
of Covington common stock before he had com- 
pleted his participation in a distribution of securi- 
ties and rights to purchase securities of the same 
class; and (b) placing orders for such 44,000 
shares of Covington common stock for accounts of 
persons who had not authorized such purchases. 


V 


In view of the foregoing, it is in the public interest 
to accept the Offer of Settlement and to impose 
the sanctions specified in the Offer of Settlement. 


Accordingly, IT IS ORDERED that: 


1. Diehl is barred from association in the securi- 
ties business in any supervisory, managerial or 
principal capacity; 


. the following limitations are imposed upon the 
activities of Diehl, in that he may be employed 
in the securities business in a non-principal, 
non-supervisory, non-managerial position pro- 
vided he is supervised by a registered principal 
of his employer who is located on the same 
premises, and provided further that such super- 
vision shall include, but not be limited to, 


(i) review of new customer account forms 
prior to entry of orders in such account; 


(ii) daily review of order tickets; and 


(iii) monthly review of customer account 
statements. 


3. Diehl shall comply with the undertakings con- 
tained in his Offer of Settlement providing that: 


(i) he may not enter any orders for any 
customer at the direction of a third per- 
son without prior authorization of such 
customer; and 


he may not, while an underwriter or pro- 
spective underwriter in a particular dis- 
tribution of securities, or a broker, deal- 
er or other person who has agreed to 
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participate in such distribution bid for or 
purchase for any account in which he 
has a beneficial. interest, any security 
which is the subject of such distribution, 
or any security of the same class or 
series, or any right to purchase such se- 
curity, or attempt to induce any person 
to purchase any such security or right 
until after he had completed his partici- 
pation in such distrubition; and 


4. Diehl shall comply with the undertaking con- 
tained in his Offer to furnish the New York Re- 
gional Office of the Commission, within fifteen 
(15) days from the effective date of this Order, 
or within fifteen (15) days from securing em- 
ployment in the securities business, whichever 
is applicable, with an affidavit from his employ- 
er acknowledging the imitations on activities 
and the implementation of the supervisory pro- 
cedures specified above. 


The sanctions ordered herein shall become effec- 
tive the second Monday after the date of this 
Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17736/April 20, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NEW YORK 
STOCK EXCHANGE, INC. 


File No. SR-NYSE-81-10 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted, on April 13, 1981, a proposed rule 
change under Rule 19b-4 to revoke Rules 440I 
and 440J concerning charges on members’ com- 
mission and odd lot transactions for business done 
on the NYSE, and to replace Forms 600 and 
600-A with new Form 600 TC. Form 600 TC is de- 
signed for the computation of members’ transac- 
tion fees consistent with recent amendments to Ar- 
ticle X Section 2 of the NYSE Constitution. 
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The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (‘Act’). At any time within 
sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rate change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 20, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NYSE-81-10. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regdlation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17737/April 20, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY BOSTON STOCK EXCHANGE, INC. 


File No. SR-BSE-81-4 


The Boston Stock Exchange, Inc. submitted on 
April 16, 1981, a proposed rule change under Rule 
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19b-4 to amend Chapter II, Section 16 of its Rules 
relating to short selling by brokers and dealers to 
permit a broker-dealer, under certain specified cir- 
cumstances, to effect short sales of a security 
equal to the price associated with that broker- 
dealer's most recent communicated offer for that 
security. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 20, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
diaspproved, interested pesons are invited to sub- 
mit written data, views and arguments concerning 
the submission within 21 days from the date of 
publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-BSE- 
81-4. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the publich in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17738/April 20, 1981 


SEE 


Securities Act of 1933 
Release No. 6312/April 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17739/April 20, 1981 


A notice has been issued giving interested per- 
sons until May 11, 1981 to comment on the appli- 
cation of COMMODORE INTERNATIONAL LIMIT- 
ED to withdraw its capital stock ($1 par value) 
from listing and registration on the American 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17740/April 20, 1981 


A notice has been issued giving interested per- 
sons until May 11, 1981 to comment on the appli- 
cation of the Midwest Stock Exchange for unlisted 
trading privileges in the common stock ($1 par 
value) of TECO ENERGY INCORPORATED which 
is listed and registered on one or more other na- 
tional securities exchanges and is reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17741/April 20, 1981 


An order has been issued granting the application 
of the American Stock Exchange to strike the 
common stock ($.20 par value) of P & F INDUS- 
TRIES, INC. from listing and registration thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17742/April 20, 1981 


An order has been issued granting the application 
of HOWELL CORPORATION to withdraw its com- 
mon stock ($1 par value) from listing and registra- 
tion on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17743/April 20, 1981 


The Securities and Exchange Commission has 
ordered public administrative proceedings pursu- 
ant to Sections 15(b) and 19(h) of the Securities 
Exchange Act of 1934 (“Exchange Act’) against 
Johnson-Bowles Company, Inc. (‘‘“Johnson- 
Bowles’), a Salt Lake City, Utah broker-dealer, 
and Marlen V. Johnson (“Johnson”) and William 
R. Kasworm (“Kasworm’), also of Salt Lake City, 
Utah. The order for proceedings alleges willful vio- 
lations of Sections 15(b), 15(c)(3) and 17(a) of the 
Exchange Act and Rules 15b3-1, 15c3-1, 
15c3-3, 17a-3 and 17a—-11 thereunder concern- 
ing, among other things: (1) failure to file required 
amendments on Form BD; (2) net capital viola- 
tions; (3) failure to make required deposits to a 
Special Reserve Bank Account for the Exclusive 
Benefit of Customers (“Reserve Bank Account’); 
(4) false entries in the firm’s books and records; 
and (5) failure to give telegraphic notice of net 
capital and Reserve Bank Account deficiencies. 
Johnson-Bowles and Johnson’s names appear in 
the order for proceedings in connection with all of 
the violations alleged therein, while Kasworm’s 
name appears only in connection with alleged vio- 
lations of Sections 15(c)(3) and 17(a) of the Ex- 
change Act and Rules 15c3-1, 15c3-3 and 
17a—11 thereunder. 


A hearing will be scheduled to take evidence on 
the staff's allegations and to afford respondents an 
opportunity to present any defenses thereto. The 
purpose of the hearing is to determine whether the 
allegations are true and whether any remedial ac- 
tion should be ordered by the Commission. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17744/April 21, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE 

BOSTON STOCK EXCHANGE, INC. 

CINCINNATI STOCK EXCHANGE, INC. 

MIDWEST STOCK EXCHANGE, INC. 

NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

NEW YORK STOCK EXCHANGE, INC. 

PACIFIC STOCK EXCHANGE, INC. 

PHILADELPHIA STOCK EXCHANGE, INC. 


NOTICE AND ORDER REQUIRING IMPLEMEN- 
TATION OF AN AUTOMATED INTERFACE! 


(File No. 4-208) 


The Securities and Exchange Commission an- 
nounced today that it has issued an order 
(“Order”) under the Securities Exchange Act of 
1934 (‘Act’)? which requires the current partici- 
pants in the Intermarket Trading System (“ITS”) 
and the National Association of Securities Deal- 
ers, Inc. (““NASD’’) to implement, by March 1, 
1982,4 an automated interface (“Automated Inter- 
face”) between the ITS and the NASD’s NASDAQ 
system, as enhanced to include, among other 
things, an order routing and automatic execution 
capability. That Interface, when completed, will 
permit market professionals trading in securities 
subject to Rule 19c-3 under the Act (“Rule 19c-3 
securities’) on participating exchanges or over- 





'For further information contact: Robert Colby 
(202-272-2888) Room 390, Division of Market 
Regulation, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


215 U.S.C. § 78a et seq., as amended by Pub. 
L. No. 94-29 (June 4, 1975). 


3The ITS is an intermarket order routing system 
operated jointly by certain national securities ex- 
changes and authorized by the Commission, on a 
provisional basis, as a national market system fa- 
cility pursuant to Section 11A(a)(3)(B) of the Act. 


4See text accompanying notes 61-67, infra. 
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the-counter to route orders efficiently between 
those two types of markets and will therefore sig- 
nificantly further the goals of a national market 
system. 


|. Background 


On February 5, 1981, the Commission published a 
release (‘Proposal Release’’) in which it proposed 
to issue an Order requiring an Automated Inter- 
face between the ITS and the enhanced NASDAQ 
system.® In publishing the Proposal Release, the 
Commission recognized that the Congress, in 
amending the Act to direct the Commission to fa- 
cilitate the establishment of a national market sys- 
tem, set out as an explicit objective of that system 
the “linking of all markets for qualified securities 
through communication and data processing facili- 
ties." Moreover, the Commission noted that, pur- 
suant to that statutory objective, it has, for a peri- 
od of three years, repeatedly emphasized the 
need for an efficient linkage between OTC and ex- 
change markets, thus providing the securities in- 
dustry with substantial advance notice both of its 
expectations of industry progress and its intention 
to take regulatory action if insufficient progress 
occurred.’ 


In determining to proposed the Order, the Com- 
mission reiterated its belief that the prompt imple- 
mentation of the Automated Interface is a critical 
event in the development of a national market sys- 
tem which will address market fragmentation, re- 
duce pricing inefficiencies, enhance the ability of a 
brokerage firm to obtain best execution of its cus- 
tomers’ orders and promote the type of competi- 
tive market structure which a national market sys- 
tem was designed to achieve.® 





° Securities Exchange Release No. 17516 (Febru- 
ary 5, 1981), 46 FR 12379. 


6Section 11A(a)(1)(D) of the Act, 15 U.S.C. 
§ 78K-1(a)(1)(D). 


7For a more complete discussion of the Commis- 
sion’s previous statements regarding the need for 
an efficient linkage between the exchange and 
OTC markets. See the Proposal Release, supra 
note 5, at 3-17, 46 FR 12380-12382. 


8Proposal Release, supra note 5, at 19-26, 46 FR 
12382-12384. 
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The Commission also emphasized in the Proposal 
Release that its determination to propose the 
Order should not be understood as being intended 
to discourage industry efforts to develop a gener- 
ally accepted means of addressing internationali- 
zation.? Indeed, the Commission specifically indi- 
cated that it recognized the potential problems 
which may flow from internalization and commited 
itself to address those, and related, concerns as 
part of its ongoing evaluation of the effects of Rule 
19c-3 on the securities markets. Notwithstanding 
its support of industry efforts to address interna- 
tionalization concerns, the Commission indicated 
its preliminary belief that those efforts should not 
operate to delay implementation of the Automated 
Interface because that implementation would not 
exacerbate internalization concerns as a structural 
matter.'° 


Subsequent to the issuance of the Release, the 
enhancement to the NASDAQ system have be- 
come operational on a pilot basis. The Commis- 
sion has been informed by the NASD that, to date, 
there have been no serious technical problems en- 
countered in the operation of the system. 


In response to the Commission's solicitation of 
comment on the Order, the Commission received 
comments from eight organizations.'' Of those 
comments, four were from organizations generally 
representing the exchange community, two were 
from OTC representatives and the other two were 
from Merrill Lynch and Instinet, a registered 








2The Commission has defined the term “internali- 
zation” as referring to “the withholding of retail 
orders from other market centers, for the purpose 
of executing them in-house, as principal, without 
exposing those orders to buying and selling inter- 
est in those other market centers.” See Securities 
Exchange Act Release No. 16888 (June 11, 
1980), at 18, n.31, 45 FR 41125, 41128, n.31 
(“Rule 19c-3 Adoption Release’). 


10Proposal Release, supra note 5, at 19, 46 FR 
12382. 


1See letter to George Fitzsimmons, Secretary, 
SEC, from David V. Shields, President, Alliance of 
Floor Brokers Inc., dated March, 1981; letter to 
George A. Fitzsimmons, Secretary, SEC, from 
William A. Schreyer, Chairman of the Board, 
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broker-dealer which operates a computerized 
stock execution system. After consideration of 
those comments, and for the reasons articulated 
below, the Commission has determined to issue 
the Order, in revised form, effective upon publica- 
tion of this release in the Federal Register. 


Il. Discussion 
A. Introduction 


A major objective of the national market system is 
assuring ‘fair competition among brokers and 
dealers, among exchange markets, and between 
exchange markets and markets other than ex- 





FOOTNOTE, Continued 


Merrill Lynch Pierce Fenner & Smith, Inc. (‘Merrill 
Lynch’) dated March 6, 1981 (‘Merrill Lynch let- 
ter’); letter to George Fitzsimmons, Secretary, 
SEC, from James E. Buck, Secretary, New York 
Stock Exchange (““NYSE”’), dated March 13, 1981 
(“NYSE letter’); letter to George A. Fitzsimmons, 
Secretary, SEC, from Jerome M. Pustilnik, Chair- 
man of the Board, Institutional Network Corpora- 
tion (‘“‘Instinet”), dated March 13, 1981 (‘‘Instinet 
letter’); letter to George A. Fitzsimmons, Secre- 
tary, SEC, from Jim Gallagher, President, Pacific 
Stock Exchange (‘PSE’) dated March 9, 1981 
(“PSE letter’); letter to George A. Fitzsimmons, 
Secretary, SEC, from Richard M. Hufnagel, Chair- 
man and Morton N. Weiss, President, National Se- 
curity Traders Association (‘““NSTA”) dated March 
13, 1981 (‘‘NSTA letter’); letter to George A. 
Fitzsimmons, Secretary, SEC, from Gordon S. 
Macklin, President, NASD, dated March 16, 1981 
(“NASD letter’); letter to George A. Fitzsimmons, 
Secretary, SEC, from Robert J. Birnbaum, Presi- 
dent, American Stock Exchange (‘““Amex’’) dated 
March 16, 1981, (“Amex letter’), and letter to 
George A. Fitzsimmons, Secretary, SEC, from 
John G. Weithers President, Midwest Stock Ex- 
change (“MSE”) dated March 16, 1981 (‘MSE let- 
ter’) contained in File No. 4-208. 


The Commission has also received and placed in 
the public file letters from both the Senate and 
House Oversight Subcommittees on Securities 
which address, among other things, the proposed 
order. 
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change markets.”'? In attempting to improve com- 
petitive opportunities in the markets (and, in par- 
ticular, the opportunity for regional exchange 
specialists and third market dealers to make mar- 
kets in listed securities in competition with the pri- 
mary markets), the Commission has taken a num- 
ber of regulatory actions, including the adoption of 
its consolidated last sale and quotation reporting 
rules and the approval of intermarket linkage and 
trading systems, such as ITS and the Cincinnati 
Stock Exchange’s (‘CSE’) National Securities 
Trading System (“NSTS”). Unfortunately, those 
actions alone have not resulted in significant in- 
creases in market making competition (at least on 
the basis of published quotations) and have not 
provided the Commission with sufficient actual ex- 
perience with respect to the dynamics of a com- 
petitive market environment characterized by con- 
current OTC and exchange trading in listed 
securities. '? 


In order to permit additional market making com- 
petition and to provide “a valuable learning experi- 
ence” to the Commission and the securities indus- 
try with respect to the effects on the markets of 
direct competition between exchange and OTC 
markets,'* the Commission adopted Rule 19c-3 
eliminating exchange off-board trading restrictions 
for most newly listed securities.'° The Commission 





12 Section 11A(a)(1)(C)(ii) of the Act, 15 U.S.C. 
78k-1(a)(1)(C) (ii). 


13 Although “third market’ trading has been a part 
of the trading environment with respect to listed 
securities for many years, following the complete 
elimination of fixed rates of brokerage commis- 
sions in 1975, the competitive significance of the 
third market has been reduced to de minimis 
levels. 


14 Of course, the Commission also determined that 
adoption of Rule 19c-3 was necessary and appro- 
priate in order to limit the anti-competitive effects 
of exchange off-board trading restrictions. 


1S Specifically, Rule 19c-3 precludes off-board 
trading rules from applying with certain excep- 
tions, to any reported security (1) which was not 
traded on an exchange on April 26, 1979, or (2) 
which was traded on an exchange on April 26, 
1979, but which ceases to be traded on an ex- 
change for any period of time thereafter. 
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noted that the Rule was “justified by its experi- 
mental value” and that 


[w]hile adoption of the Rule could not be 
expected to yield empirical data suffi- 
cient to support definitive conclusions 
regarding the removal of remaining off- 
board trading restrictions, the Commis- 
sion [believed] that experience under 
the Rule will yield data which will enable 
the Commission to analyze the direct ef- 
fects of the Rule on the trading markets 
for Rule 19c-3 Securities.'® 


In addition, the Commission noted that the Rule 
might ‘provide insight” into (i) the ability of ex- 
changes to continue to compete for order flow in 
the absence of off-board trading restrictions and 
(ii) whether the absence of off-board trading re- 
strictions has any significant effects on pricing effi- 
ciency.'” Finally, the Commission stated that ex- 
perience under the Rule would assist the 
Commission in gauging the effectiveness of 
existing linkage and trading systems to meet the 
needs of an integrated OTC-exchange trading en- 
vironment.'8 


In determining to adopt Rule 19c-3 and to conduct 
a limited (and closely monitored) experiment in 
concurrent exchange and OTC trading in listed se- 
curities, the Commission recognized (and in fact 
expected) that both the number of OTC market 
makers and the amount of OTC trading in securi- 
ties subject to the Rule would increase and that, 
because some of those additional market makers 
would be retail-oriented, integrated firms, a collat- 
eral result of that increase might be increased op- 
portunities for internalization of customers’ orders. 
However, the Commission determined that it was 
premature to consider a regulatory response to 
internalization in the absence of actual trading ex- 
perience under the Rule or some demonstrated (or 
at least clearly probable) adverse effects on the 
markets for Rule 19c-3 securities resulting from 
internalization by OTC market makers. Moreover, 





16 Rule 19c-3 Adoption Release, supra note 9, at 
12, 45 FR 41125, 41127. 


'7/d. at 13, 45 FR 41125, 41127. 


18 Id. at 13-14, 45 FR 41125, 41127. 
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an essential part of that determination (and a 
basic underlying assumption for it) was that an 
ITS/NASDAQ linkage would first be in place and 
operating to permit some empirical assessment of 
whether such a linkage may be sufficient to ad- 
dress any concerns in fact arising from 
internalization, as well as to enhance order inter- 
action between exchange and OTC Markets. 


The Commission remains fully cognizant of the 
concerns raised by commentators relating to 
internalization by OTC market makers and its pos- 
sible effects on the securities markets. However, 
the Commission carefully considered these con- 
cerns in the context of its Rule 19c-3 proceeding 
and determined that, on balance, any adverse ef- 
fects resulting from the removal of off-board trad- 
ing restrictions for a limited number of newly listed 
securities were off-set by the prospects of en- 
hanced competitive and experimental benefits re- 
sulting from that action. The Commission con- 
cludes that it is neither necessary nor appropriate 
to reconsider that determination at this time. While 
the Commission views self-regulatory efforts to re- 
solve industry concerns relating to OTC trading in 
listed securities as significant and positive, and re- 
mains prepared to take regulatory action itself if 
adverse consequences result from internalized 
trading and SRO efforts are unsuccessful, the 
Commission believes that the achievement of an 
efficient linkage between exchange and OTC mar- 
kets is fundamental to the entire national market 
system program and must be implemented 
promptly independent of these collateral market 
structure concerns. 


The Commission also emphasizes that its decision 
today to issue the Order represents an integral 
part of its continuing program to facilitate the or- 
derly evolution of the nation’s securities markets 
into an integrated national market system. The 
Commission continues to believe that the develop- 
ment of a national market system should be pri- 
marily an industry endeavor.'? Thus, the Commis- 
sion has attempted to facilitate the development of 
a national market system by identifying, through 
the publication of comprehensive policy state- 
ments and numerous specific proposals, near- 
term goals while permitting the industry itself to 


19 See Securities Exchange Act Release No. 
15671 (March 22, 1979), 44 FR 20360 (1979). 
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fashion the means of achieving those goals and 
defining the specific characteristics of resulting 
systems and rules.2° However, while the Commis- 
sion, in general, is reluctant to take regulatory ac- 
tion where either competitive forces or industry ini- 
tiatives are sufficient to achieve a particular 
national market system goals, it also recognizes 
that the Congress, in enacting the Securities Act 
Amendments of 1975 (“1975 Amendments’) in- 
tended that, where competitive forces are not suf- 
ficient, 


The Commission will use the power 
granted to it in (the 1975 Amendments) 
to act promptly and effectively to assure 
that the essential mechanisms of an in- 
tegrated secondary trading system are 
put into place as rapidly as possible.?' 


The Commission has acted today only after pro- 
viding the securities industry with an extended op- 
portunity to achieve the subject linkage voluntarily. 
In this regard, the Commission has repeatedly 
called for such a linkage over the last three and a 
half years. Finally, the Commission has decided to 
issue the Order only after thorough consideration 





20 For example, the Commission has deferred ac- 
tion on its proposed price protection rule (Pro- 
posed Rule 11Aci-13, Securities Exchange Act 
Release No. 15770 (April 26, 1979), 44 FR 
26692), in order to afford the ITS participants the 
opportunity to implement such a rule voluntarily. 
The recent agreement by the ITS participants to 
adopt a trade-through rule without regulatory com- 
pulsion shows that this approach can operate ef- 
fectively if the industry is committed to taking joint 
affirmative action. 


21 Committee of Conference, Report to Accompa- 
ny S. 349. H. R. Rept. No. 94-249, 94th Cong., 
1st Sess. 92 (1975). See Subcomm. on Oversight 
and Investigations and Sub-comm. on Cons. Pro- 
tection of the House Comm. on Interstate & For. 
Comm., Report on Oversight Administration of the 
Securities Acts Amendments of 1975, Comm. 
Print No. 95-27, 95th Cong., 1st Sess. 4 (1977) 
(“.., the evolutionary process [of developing a 
national market system] must be shepherded by 
the SEC which must step in when the pace of 
progress slackens and use the considerable au- 
thority Congress granted it’). 
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and upon making a clear determination that the in- 
dustry would not otherwise promptly achieve the 
market linkage necessary to continue progress to- 
ward a national market system. 


B. Need for, and Timing of, an Automated /nter- 
face 


1. Comments 


All of the commentators were in agreement that 
the development of a linkage between OTC and 
exchange markets was desirable and, with the ex- 
ception of two regional exchanges??? and 





22 The PSE argued that, rather than immediately 
implementing an Automated Interface, it would be 
desirable, as a first step toward linking the OTC 
market with ITS, to place ITS terminals in the trad- 
ing rooms of OTC market markers for Rule 19c-3 
Securities (“Direct ITS Access’). The PSE also 
stated that such access (which would be identical 
to the access provided exchange market partici- 
pants) would not place OTC market makers at a 
competitive disadvantage vis-a-vis these ex- 
change market markers. PSE letter, supra note 
11, at 9-10. The MSE also suggested that the Au- 
tomated Interface might not be an appropriate 
mechanism, by itself, to provide an efficient link- 
age between exchange and OTC markets because 
not all OTC market makers would be required to 
trade through the enhanced NASDAQ. MSE letter, 
supra note 11, at 3-4. 


The Commission disagrees with the PSE’s asser- 
tion that a linkage with the OTC market should ini- 
tially be accomplished through Direct ITS Access. 
Direct ITS Access would be totally redundant with 
the enhanced NASDAQ system. Aside from 
requiring a completely duplicative set of transmis- 
sion lines, Direct ITS Access also would require 
installation of new ITS terminals in each OTC mar- 
ket maker's office which would be redundant with 
the enhanced NASDAQ terminals to be installed in 
each OTC market maker's office in the near future. 
In addition, Direct ITS Access would require the 
display of each OTC market maker quotation, in a 
particular ITS stock, on the floor of such ITS par- 
ticipant while the use of the Automated Interface 
would permit the other ITS participants to display 
only a single OTC best bid and offer quotation 
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Instinet,2? generally agreed that such a linkage 
would appropriately be achieved through the im- 
plementation of the Automated Interface. In this 
regard, the NYSE specifically indicated that it “has 
long recognized the need for the [Automated Inter- 
face] ?4 and is committed “to the integration of all 
markets—both exchange markets and _ off-floor 
markets—in qualified securities in order to 


FOOTNOTE, Continued 


rather than quotations from each OTC market 
maker. Similarly, ITS pre-openings might be un- 
necessarily complicated because the primary ex- 
change specialists would be required to respond 
to a potentially large number of individual OTC 
market maker responses. In contrast, because an 
Automated Interface would use existing NASDAQ 
facilities, it would also appear to be more cost ef- 
fective, and would ensure the inclusion, at a rea- 
sonable cost, of all OTC market makers wherever 
located. Similarly, the utilization of the enhanced 
NASDAQ system also would ensure adequate 
systems capacity to handle large numbers of OTC 
market makers. Finally, the automatic execution 
capabilities of the enhanced NASDAQ should min- 
imize the risks of accessing OTC market quota- 
tions. 


The Commission recognizes the MSE’s concern 
that, while all OTC market makers in Rule 19c-3 
Securities will eventually be permitted to trade 
through the enhanced NASDAQ, there is no re- 
quirement that they do so. The Commission does 
not believe it is appropriate, at this time, to require 
all Rule 19c-3 OTC market makers to trade 
through the enhanced NASDAQ system; however, 
as discussed in the context of a possible 
internalization rule, such a requirement may be 
appropriate in the future if it appears that a signifi- 
cant amount of OTC trading occurs outside the 
system. In addition, the Commission expects that 
the NASD will impose restrictions against any 
OTC market maker, executing a transaction at a 
price inferior to the publicly disseminated quota- 
tion of any other market (‘‘trade-throughs’’), 
whether or not it is registered for trading in CAE, in 
Rule 19c-3 securities traded through the Auto- 
mated Interface. See n.53, infra. 


23 See text accompanying note 37 infra. 


24NYSE letter, supra note 11 at 7-8, n.*. 
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achieve a truly effective NMS”.25 Similarly, the 
Amex noted its continued support for a “linkage of 
all markets as a fundamental underpinning of the 
national market system envisioned by Congress in 
the 1975 Securities Acts Amendments” and af- 
firmed its readiness to cooperate in the develop- 
ment of a pilot Automated Interface.76 


Notwithstanding the general agreement with re- 
spect to the need for, and desirability of, establish- 
ment of the Automated Interface, a number of 
commentators opposed issuance of the Order at 
this time. Specifically, the exchange commenta- 
tors argued that the Automated Interface should 
not become operational until some industry-wide 
measures had been taken to address the concerns 
expressed by those commentators regarding the 
ability of exchange member firms to internalize 
their customers’ orders in Rule 19c-3 Securities.?” 
Specifically, the NYSE reaffirmed its support for a 
two-phase “test” linkage between the ITS and the 
enhanced NASDAQ system. Under this proposal, 
the first phase of the “test” would consist of two 


¢ 


25/d.. 





26 Amex letter, supra note 11 at 1. 


27 While the commentators only addressed con- 
cerns regarding internalization by OTC market 
makers, the Commission has indicated that 
“internalization (i.e., failure to expose orders to 
potential buying and selling interest in other mar- 
kets) is present in the trading of listed securities 
on exchanges, as well as the over-the-counter 
market.” Rule 19c-3 Adoption Release, supra 
note 9, at 25-27, 45 FR 41125, 41129. The MSE 
has suggested, however, that internalization by 
OTC market makers trading through the enhanced 
NASDAQ System differs from internalization by 
exchanges because, while exchanges require that 
orders be exposed within their own marketplace 
for displacement by other orders, OTC market- 
makers are not required to expose their orders to 
other buying and selling interest in the enhanced 
NASDAQ. While the Commission understands this 
difference in theory, few stocks traded on a re- 
gional exchange have sufficient order flow to per- 
mit actual interaction of orders without a dealer. In 
fact, Phix’s PACE system precludes such order 
exposure by exchange rule. MSE letter, supra 
note 11, at 10. See also n. 58, infra. 
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elements—the actual electronic linkage (operated 
on a pilot basis for the 30 most active Rule 19c-3 
Securities) and a “preliminary” rule with respect to 
internalization. Phase two of the ‘test’, which 
would permit all Rule 19c-3 Securities?® to be 
traded through the Automated Interface, would 
only occur after periodic evaluation of participant 
experience under the ‘preliminary rule’ and 
“agreed upon changes” in the “preliminary rule” 
or in the operation of the Automated Interface and 
after an industry “evaluation of the policies, rules 
and regulations which will be needed to assure a 
fair field of competition among the markets and the 
market participants which are to be connected 
through the electronic linkage” and the implemen- 
tation of any “agreed upon” rule change resulting 
from this evaluation.2? Both the Amex and PSE 
supported the NYSE’s proposal in their comment 
letters on the proposed Order.%° 


The exchange commentators argued that it was 
inappropriate to mandate implementation of the 
Automated Interface before the ITS participants 
and the NASD had agreed upon a preliminary rule 
addressing internalization concerns because 
issuing the Order, at this time, would “seriously 
endanger, and may well destroy, the industry's 
chances of succeeding in its efforts to resolve in- 
ternational [concerns].”3' In this regard, the NYSE 
argued that the Order would “remove the incentive 
for OTC representatives to negotiate and could 
create a less than optimum environment for an in- 
dustry resolution of the internalization issue.” $2 


The Amex and the MSE also disagreed with the 
Commission’s preiiminary belief, indicated in the 
Proposal Release, that the implementation of the 
Automated Interface would not exacerbate 


28 The NYSE’s proposal did not provide for the in- 
clusion of exchange-traded securities which were 
not subject to Rule 19c-3. 


29 NYSE letter, supra note 11, at 2-3. 


30 See Amex and PSE letters, supra note 11, at 9 
and 2, respectively. 


31 NYSE letter, supra note 11, at 11. 


32 NYSE letter, supra note 11, at 11-12. See also 
Amex letter, supra note 11, at 8. 
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internalization concerns as a structural matter. 
The Amex and the MSE argued that the Auto- 
mated Interface will “intensify the problems of 
internalization.” 33 Specifically, these exchanges 
argued that the operation of the Automated Inter- 
face will encourage OTC market making in Rule 
19c-3 Securities because it will provide OTC mar- 
ket makers with more efficient and less costly ac- 
cess to the floors of the other ITS participants and 
thus reduce the risks of providing agency orders 
with “primary market price protection.” As a result 
of this increased OTC market making, the Amex 
and the MSE argued that there would be a quanti- 
tative increase in internalized trading which they 
suggested would have significant adverse compet- 
itive effects on the exchanges.*4 


In addition to the concerns noted above, the PSE 
argued that the implementation of the Automated 
Interface should await resolution of certain 
disparities in the regulation of OTC and exchange 
market makers.°5 While not articulating any rea- 


33 Amex letter, supra note 11 at 7. 


34 See Amex letter, supra note 11, at 7-8 and 
MSE letter, supra, note 11, at 11-12. The Amex 
also suggested that the implementation of the Au- 
tomated Interface was “a structural exacerbation 
of the internalization problem because it removes 
the incentive which otherwise existed for all par- 
ties to reach agreement on internalization as a 
predicate for the linkage’. Amex letter, supra note 
Th, aft. 


35 PSE letter, supra note 11, at 4-6. The PSE also 
raised concerns regarding possible disparities of 
transaction reporting in the OTC and exchange 
markets. The Commission believes that the con- 
cern expressed by the PSE is no longer war- 
ranted. On July 7, 1980, the Commission ap- 
proved a proposed rule change submitted by the 
NASD which requires the reporting of OTC trans- 
actions on a “gross” basis, exclusive of any mark- 
up or mark-down. In approving the rule the Com- 
mission specifically noted the NASD’s commitment 
to conduct a rigorous surveillance program to en- 
sure compliance with the rule change. According- 
ly, the adoption of this rule by the NASD has ef- 
fectively eliminated any disparity in transaction 
reporting procedures between the exchange and 
OTC markets. See Securities Exchange Release 
No. 16960 (July 7, 1980), 45 FR 47291. 
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sons why “equal regulation’? concerns were 
heightened by the operation of the Automated In- 
terface, the PSE, in effect, argued that the Com- 
mission should reverse its decision to permit the 
Commission and the industry to evaluate the rela- 
tive competitive advantages and disadvantages of 
OTC and exchange market makers in a limited en- 
vironment free of off-board trading restrictions be- 
fore determining whether any regulatory action 
was necessary to ensure equal regulation of all 
markets.%° 


Finally, Instinet, while apparently supporting Com- 
mission action in this area, argued that the Com- 
mission should “employ instinet’s proprietary Sys- 
tem” in effect a linkage between exchange and 
OTC markets.” 


In contrast, each of the OTC representatives and 
Merrill Lynch supported the issuance of the pro- 
posed Order as necessary to ensure consumma- 
tion of the Automated Interface.2® The NASD indi- 
cated its belief that implementation of the 
Automated Interface would be “a major factor in 
achieving competition among the markets for 
listed securities.” $9 Similarly, the NSTA suggested 
that prompt issuance of the Order was necessary 
because, in the present trading environment, ex- 


change markets were frequently “trading-through”’ 
OTC markets, “causing many market makers to 
halt their participation in [19c-3 trading] or dis- 
couraging some from even beginning to partici- 
pate.” 4° Merrill Lynch stated that delays in imple- 
menting an efficient linkage between the OTC and 
exchange markets 


36 PSE letter, supra note 11, at 4-6. 
37 Instinet letter, supra note 11, at 1-4. 


38 Merrill Lynch letter, supra note 11, at 1; NASD 
letter, supra note 11, at 1; and NSTA letter, supra 
note 11, at 1. While expressing its support of the 
Automated Interface, the NASD also articulated cer- 
tain timing and technical concerns regarding the 
provisions of the Order. See discussion accompa- 
nying notes 62-65 and 69-72, infra. 


38 NASD letter, supra note 11, at 1. 


40 NSTA letter, supra note 11, at 2. 
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...have impaired the ability of the in- 
dustry to handle periods of high volume 
efficiently and to prepare for even fur- 
ther increases in securities trading. We 
also believe that the public has not al- 
ways been well-served by the present 
inefficient systems of locating the best 
prices and obtaining executions at 
those prices. Our own experience, for 
example, in trading 19c-3 securities is 
that our customers have benefited from 
a price superior to the quoted markets 
in a significantly high percentage of the 
time. We can only conclude from this 
that many other public customers are 
deprived of obtaining superior prices for 
their orders by the lack of the kind of 
linkage which the Commission is order- 
ing.*! 


In addition, Merrill Lynch argued that no further 
rule change should be ‘a prerequisite to the start 
of the linkage.” 42 While Merrill Lynch recognized 
that the securities industry was currently dis- 
cussing possible approaches to address internali- 
zation, it suggested that “the present experience 
with trading in 19c-3 securities indicates that this 
is a vastly overrated problem.’4? Accordingly, 
Merrill Lynch argued that no need had been shown 
for the adoption of a ‘preliminary rule” addressing 
internalization prior to effecting the Automated In- 
terface.*4 





41 Merrill Lynch letter, supra note 11, at 1. 
42 Id. 
43 |. 


44 Merrill Lynch also urged the ITS Participants to 
take “prompt action” to develop an automated ex- 
ecution capability for the ITS with respect to com- 
mitments to trade sent to exchange participants. 
Merrill Lynch urged that such a capability “would 
provide a greater degree of efficiency and en- 
hance the ability of customers to have their orders 
executed with a minimum delay and in a manner 
which increases the ability to obtain the best avail- 
able price’. /d. at 1. 
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2. Discussion 


As the Commission noted in the Proposal Re- 
lease, the absence of an efficient linkage between 
exchange and OTC markets in listed securities is 
frustrating progress toward achievement of impor- 
tant objectives of the Act. First, the failure to 
achieve such a linkage inhibits a broker’s ability to 
ensure best execution of customer orders.*5 In the 
Proposal Release, the Commission stated: 


Orders routed to exchange floors cannot 
be easily redirected to the OTC market 
in situations where more favorable 
prices are offered by OTC market mak- 
ers. Conversely, OTC market makers 
have no efficient means of achieving 
rapid execution of their orders on ex- 
change floors.*® 


Similarly, without such a linkage in place, fair com- 
petition between and among different types of 
trading markets and market professionals is se- 
verely impeded since OTC market makers have lit- 
tle ability either to interact with the vast majority of 
retail orders which presently are routed to the pri- 
mary exchange markets or to attract additional 
order flow through their displayed quotations. 


In addition, the Commission noted that delays in 
the implementation of the Automated Interface 
would contribute to deferral of nationwide price 


protection—another important national market 
system goal.4” While the ITS participants have 
taken a significant step toward achievement of 
nationwide intermarket price protection by 
agreeing to a uniform rule precluding trade 





45 Proposal Release, supra note 5, at 20-21, 46 
FR 12382, 12383. See Section 11A(a)(1)(C)(iv), 
15 U.S.C. 78k-1(a)(1)(C)(iv). 


46 Proposal Release, supra note 5, at 20-21, 46 
FR 12383. In addition, as the Commission has 
previously emphasized, the need for an efficient 
linkage between ITS and the OTC market has 
been heightened by the adoption of Rule 19c-3. 
See the Proposal Release, supra note 5, at 
22-23, 46 FR 12382, 12383. 


47 Id. at 22, 46 FR 12382, 12383. 
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throughs in all ITS linked markets,*® the Commis- 
sion noted that 


the failure to provide an efficient linkage 
between the OTC market and exchange 
markets provides a significant impedi- 
ment to the effectiveness of any trade 
through rule adopted by the exchanges 
and would significantly inhibit efforts to 
achieve comprehensive nationwide 
price protection.*9 


The support by the commentators for the develop- 
ment of an efficient linkage between exchange 
and OTC markets confirms the Commission's be- 
lief that the implementation of the Automated In- 
terface is a critica! element of the national market 
system which should be effected as quickly as 
possible. As Merrill Lynch and NSTA point out, the 
implementation of the Automated Interface should 
enhance pricing efficiency, market making compe- 
tition and the ability of brokerage firms to ensure 
best execution of their customers’ orders. Indeed, 
without implementation of the Automated Inter- 
face, a number of major national market system 
initiatives of the Commission and the industry, if 
not rendered totally ineffective, will remain, at 
best, unfinished.5° 


The Commission recognizes the significance of 
the concerns raised by commentators regarding 
the ability of exchange member firms permitted to 
make markets upstairs pursuant to Rule 19c-3 to 
internalize their customers’ order flow. In this con- 


48 See Securities Exchange Release No. 17704 
(April 9, 1981). 


49 Proposal Release, supra note 5, at 22, 46 FR 
12382, 12383. 


59 In addition to the significant limitations on the 
effectiveness of any trade-through rule, the ab- 
sence of an efficient linkage between exchange 
and OTC markets renders impossible the Com- 
mission’s goal of nationwide price protection of 
limit orders. Moreover, as discussed inn. 58, 
infra, the implementation of the Automated Inter- 
face will provide the securities industry and the 
Commission with a mechanism to address con- 
cerns raised by OTC trading of exchange-traded 
securities. 
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nection, the Commission continues to support the 
NYSE's leadership role, together with the informal 
coordination by the Securities Industry Associa- 
tion, in encouraging industry development of ap- 
proaches to address concerns relating to internali- 
zation in connection with Rule 19c-3 trading. 
Notwithstanding the Commission’s support of this 
industry initiative, however, the Commission does 
not accept the arguments of the ITS participants 
that industry efforts to address internalization con- 
cerns should be considered a prerequisite to, or 
act to delay, the actual operation of the Automated 
Interface. 


The ITS participants, in arguing that the adoption 
of a “preliminary rule’ to address internalization 
concerns should be a precondition to operation of 
the Automated Interface, essentially reiterated the 
arguments against removal of off-board trading re- 
strictions which they presented at the Commission 
hearing regarding then proposed Rule 19c-3. The 
Commission considered these arguments carefully 
during the Rule 19c-3 proceeding but determined 
to adopt the Rule in light of its limited scope and 
the ability of the Commission to respond promptly, 
should trading develop in Rule 19c-3 Securities in 
a manner inimicable to the public interest, the 
maintenance of fair and orderly markets or fair 
intermarket competition. In reaching that decision, 
the Commission attached significant weight to its 
belief that Rule 19c-3 presented the Commission 
and the industry with a unique opportunity to con- 
sider concerns relating to the effects of internali- 
zation in a limited context and that regulatory ac- 
tion by the Commission, if deemed necessary to 
deal with internalization concerns, should await 
actual experience under the Rule. The Commis- 
sion continues to believe that, for the reasons 
noted above, the benefits of removing off-board 
trading restrictions for a limited group of securities 
outweigh any potential adverse effects resulting 
from that action. 


Although several commentators have argued 
strenuously that implementation of the Automated 
Interface without an effective internalization rule in 
place will increase the degree of internalization, 
the Commission is not persuaded either that 
internalization concerns with respect to OTC trad- 
ing of listed securities will, in fact, become more 
acute or that such concerns cannot be adequately 
evaluated and, if necessary, addressed through 
regulatory action after the Interface is operational. 
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First, the implementation of the Automated Inter- 
face will not permit exchange member firms to 
internalize customer orders in any stock which 
they are not already permitted to do so pursuant to 
Rule 19c-3. Rather, the Automated Interface will 
provide OTC market makers with a means to at- 
tract order flow from other markets, the very con- 
verse of internalization. Moreover, the existence of 
the Automated Interface may also provide the 
Commission and the industry with a facility 
through which the industry or the Commission 
could take further regulatory action to ameliorate 
those concerns.5' Finally, the operation of an Au- 
tomated Interface will permit the Commission and 
the industry to observe the degree to which inte- 
grated firms will internalize their order flow if given 
the opportunity to efficiently route orders else- 
where, and thereby increase the value of the Rule 
19c-3 experience as a basis for evaluating 
internalization concerns. 


The Commission recognizes the argument that the 
implementation of the Automated Interface may 
result in additional OTC market making in Rule 
19c-3 securities and thereby indirectly cause an 
increase in the extent of internalized trading activi- 
ty. This argument appears to be based on the as- 
sumption thay any enhanced efficiency in OTC 
market making for Rule 19c-3 Securities should 
be opposed because it might thereby result in in- 
creased market making and increased internaliza- 
tion. The Commission does not accept this under- 
lying assumption. Increased market making is 
wholly consistent with the Commission's desire, in 
adoption Rule 19c-3, to permit OTC market mak- 
ing in Rule 19c-3 securities. Accordingly, the 
Commission has determined that, in the near term, 
any regulatory concerns arising from the adoption 
of Rule 19c-3 are outweighed by the increased 
competition and experimental opportunities re- 
sulting from the removal of offboard trading re- 
strictions for a limited number of securities. As a 
result, the Commission adopted Rule 19c-3 with- 
out adopting any rule addressing internalization. In 
light of this prior determination, as well as the fact 
that internalization concerns are not directly exac- 
erbated by the Automated Interface, the Commis- 
sion does not believe that consideration of the pro- 


51 See n. 58, infra. 
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posed Order is the appropriate forum for reviewing 
those concerns.*2 


Similarly, the Commission does not agree with the 
assertions of certain commentators that questions 
regarding “equal regulation” of exchange and 
OTC market makers must be resolved prior to the 
implementation of the Automated Interface. The 
implementation of the Automated Interface does, 
for the first time, provide a direct link between ex- 
change and OTC market makers. However, the 
Commission does not perceive how the operation 
of the Automated Interface will heighten concerns 
regarding the lack of uniform regulation of all 
19c-3 market makers. 


Each exchange participating in the ITS has vary- 
ing regulations governing its marketmakers; how- 
ever, the participants have seen fit to require uni- 
form obligations only with respect to the actual 
operation of ITS and related measures such as 
“locked markets” and “trade throughs.” Assuming 
that OTC market makers were governed by these 
same rules (as the order would require),5° the 
Commission does not perceive how the inclusion 


52 The Commission recognizes the concern ex- 
pressed by a number of exchange commentators 
that the issuance of the Order at this time may re- 
duce the incentive for OTC representatives to ac- 
tively pursue agreement on a “preliminary rule” to 
address internalization concerns. However, the 
Commission cannot agree that achievement of this 
most critical national market system initiative 
should be delayed because of speculative con- 
cerns regarding the ability of the industry to reach 
agreement on a means to address internalization, 
especially in light of the Commission’s determina- 
tion that the Automated Interface will not directly 
exacerbate internalization concerns. The Commis- 
sion wishes to emphasize, however, that it expects 
the NASD and all other OTC representatives to 
pursue, in good faith, active consideration of an 
appropriate “preliminary rule.” 


53 The Order specifically requires the NASD and 
the ITS participants to submit to the Commission 
amendments to the ITS Plan providing for the par- 
ticipation of the NASD in ITS. The Commission 
would emphasize that this provision of the Order 
envisions acceptance, by the NASD, of the trading 
rules contained in the ITS Plan. 
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of the OTC market in ITS raises any new “equal 
regulation” concerns. Indeed, the automated exe- 
cution capability of the enhanced NASDAQ, in ef- 
fect, imposes an additional obligation on OTC 
market makers since that capability will provide 
exchange participants with assurance that any 
OTC quotation which they may attempt to execute 
against is absolutely firm. 


In addition, the Commission does not agree that 
the more general questions regarding the present 
differences in regulation in the OTC and primary 
exchange markets must be resolved in the context 
of the Order. As the Commission noted in the Rule 
19c-3 Adoption Release, uniform regulation is ap- 
propriate only when applied in the context of per- 
sons who “enjoy similar privileges, perform similar 
functions and have the potential for similar market 
impact.’’54 Accordingly, as it has stated in the past, 
the Commission has determined to defer any con- 
sideration of modification of Commission or ex- 
change rules until it has had an opportunity to gain 
experience with trading in an eivironment free of 
off-board trading restrictions, because, without 
such experience, it would be extremely difficult, if 
not impossible, to determine the extent to which 


The Commission wishes to note, however, that the 
MSE’s related concern regarding the willingness 
of the NASD to ‘assume responsibility for the con- 
duct of (OTC market makers) trading over ITS” 
should not delay participation of the NASD in ITS. 
MSE letter, supra note 11, at 7-8. The exchanges 
presently only accept liability (to varying degrees) 
for uncompared trades resulting from errors not 
traceable to any exchange member involved in the 
trade. Because of the automated trading charac- 
teristics of the enhanced NASDAQ, that system is 
capable of providing a “locked-in” trade report in 
which the identity of each of the persons trading 
through the enhanced NASDAQ may be identified. 
Accordingly, if each of the OTC market makers 
participating in the enhanced NASDAQ under- 
takes to be responsible for whatever trades the 
system’s ‘locked-in’ trade reports showing 
participating in, there would appear to be no rea- 
son for the NASD ever to be required to assume li- 
ability for uncompared trades. 


54 Rule 19c-—3 Adoption Release, supra note 9, at 
38-39, 45 FR 41125, 41131. 
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any type of market maker regulation should be 
universally applied.°> 


The Commission continues to believe that it is pre- 
mature to determine what, if any, market maker 
obligations should be applied to all markets in a 
national market system. As noted above, the 
NYSE and the Amex continue to be the “primary” 
markets in virtually all Rule 19c-3 securities with 
OTC market makers presently accounting for a rel- 
atively small percentage of the total consolidated 
volume. It may be that, once the Automated Inter- 
face is operational and the enhanced NASDAQ is 
expanded to include all OTC market makers and 
all exchange-traded stocks, OTC market makers 
may be successful in attracting additional order 
flow. However, in light of the present trading envi- 
ronment,°® the Commission continues to believe 
that it would not be appropriate, at this time, to ei- 
ther impose additional regulatory obligations on 
OTC market makers or alter existing rules of the 
“primary” exchanges which impose “affirmative” 
and ‘negative’ obligations upon specialists. 


Similarly, the Commission does not agree with the 
suggestion of Merril Lynch that it would be appro- 
priate, at this time, to require all of the exchange 
ITS participants to provide a universally available 
automated execution capability similar to what 
would be provided by the enhanced NASDAQ Sys- 
tem. The Commission does believe, however, that 
providing an automated execution capability for 
ITS (at least with respect to the secondary mar- 
kets) would greatly enhance the efficiency of that 
system and might increase the ability of secondary 
markets to attract orders through ITS. Therefore, 


55 Id. Thus, experience under Rule 19c-3 should, 
in addition to providing the Commission with the 
opportunity to evaluate internalization concerns in 
a limited context, provide similar opportunities for 
the industry and the Commission to evaluate equal 
regulation concerns. 


56 The Commission wishes to emphasize that its 
determination at this time, not to require uniform 
regulation of all market makers trading in Rule 
19c-3 Securities should not be construed as a de- 
termination that changes in existing regulations 
governing market making would not be appropri- 
ate in the future as the national market system 
evolves. 
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the Commission would support any determination 
by the ITS participants to enhance ITS to provide 
for the capability for market makers in ITS 
participating exchanges to offer automated execu- 
tion of commitments. 


Although the Commission has concluded that it 
should not now consider regulatory action with re- 
spect to OTC market making in conjunction with 
the instant Order, the Commission wishes to 
reemphasize its continuing commitment to ob- 
serve closely trading patterns in Rule 19c-—3 secu- 
rities, both before and after implementation of the 
Automated Interface, with a view to identifying any 
adverse effects resulting from internalization, un- 
equal regulation, or any other aspect of the pres- 
ent Rule 19c-3 trading environment.®’ In this con- 
nection, the Commission has requested the staff 
to complete its first monitoring report on 19c-3 
trading by the end of May 1981. As the Commis- 
sion has previously stated, if it determines as a re- 
sult of that review, or at any time in the future, that 
the ability of OTC market makers to internalize or 
the present regulatory structure regarding market 
makers has had unwarranted adverse effects on 
the markets for Rule 19c-3 securities, it will not 





57 In the Rule 19c-3 Adoption Release, the Com- 
mission indicated its intention to monitor the ef- 
fects the Rule, by increasing opportunities for 
internalization, might have on (1) the fairness of 
inter-market dealer competition, (2) fragmentation 
of securities markets (with collateral effects on 
pricing efficiency) and (3) occurrences of over- 
reaching. Rule 19c-3 Adoption Release, supra 
note 9, at 49-52, 42 FR 41125, 41134; see gener- 
ally Securities Exchange Act Release No. 13662 
(June 23, 1977), at 45-85, 42 FR 33510. In this 
regard, the Commission expects to analyze bid 
and ask quotation spreads in Rule 19c-3 Securi- 
ties to attempt to determine whether adoption of 
the Rule has had any significant weight on market 
maker competition, the quality of the market in 
Rule 19c-3 Securities (including the extent to 
which the published quotations in Rule 19c-3 Se- 
curities are an accurate reflection of all buying and 
selling interest in a particular market for those se- 
curities) and the quality of executions in Rule 
19c-3 securities, with particular reference to the 
relationships between transactions and quotations 
in those securities. 
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hesitate to take whatever regulatory action is nec- 
essary to address those effects.5® 


However, the Commission does not believe, as 
some commentators suggested, that the imple- 
mentation of the Automated Interface should be 
delayed pending the results of the Commission’s 
monitoring of experience under Rule 19c-3.59 





58 The Commission’s statement that it is prepared 
to take regulatory action to respond to adverse 
market structure or competitive problems resulting 
from internalization in Rule 19c-3 Securities 
should not be read as an indication that internali- 
zation, to the extent it is a problem, is confined to 
the OTC market. As indicated above, the Commis- 
sion believes that, to a large extent, exchange- 
based trading today is internalized since much of 
the order flow sent to exchange markets is not in 
fact effectively exposed to other markets prior to 
execution on those exchanges. Therefore, the 
Commission believes that any regulatory response 
to internalization must take into consideration the 
impact of existing exchange-based internalization. 
The Commission does recognize, however, that, 
unlike some exchange market makers (e.g., 
priimary exchange specialists in more actively 
traded stocks) which actually expose their agency 
orders to other participants in their own market, 
OTC market makers do not expose agency orders 
to any other trading interest. See MSE letter, 
supra note 11, at 10-11. Consistent with this view, 
in the Rule 19c-3 Adoption Release, the Commis- 
sion indicated that, if internalization concerns are 
borne out it might (1) require all OTC trading in 
Rule 19c-3 securities to be effected through a 
trading system (such as the enhanced NASDAQ 
System, Instinet or NSTS) which provides an op- 
portunity for order interaction; (2) require inte- 
grated firms to ‘“‘hold-out” customer orders through 
such a system or the consolidated quotation sys- 
tem for a minimum period of time prior to execut- 
ing those orders as principal; or (3) require market 
makers in Rule 19c-3 securities to send their own 
agency order flow to other market makers. The 
MSE in its comment letter made a similar sugges- 
tion. See MSE letter, supra note 11, at 12. In addi- 
tion, in light of the present lack of effective order 
interaction on the regional exchanges, the Com- 
mission will also consider whether any of these ex- 
posure requirements should be applied to all sec- 
ondary markets, whether exchange or OTC. 


59 See, e.g., PSE letter, supra note 11, at 4. 
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While the Commission will review carefully the 
findings of the forthcoming staff monitoring report, 
that report will not be based on wide-spread Rule 
19c-3 OTC trading due in part, the Commission 
believes, to the absence of an OTC trading envi- 
ronment characterized by an efficient intermarket 
linkage for Rule 19c-3 Securities.Therefore, the 
Commission anticipates that this initial annual re- 
port will not permit any conclusive evaluation of 
the Rule 19c-3 experiment which has been frus- 
trated in significant respects due to the absence of 
an effective OTC link to exchange markets. 


In summary, the Commission believes that the im- 
mediate implementation of the Automated Inter- 
face is a critical event in the development of a na- 
tional market system and will not directly 
exacerbate internalization or any other regulatory 
concerns as a structural matter. Accordingly, while 
the Commission reaffirms its support of industry 
efforts to address internalization concerns prompt- 
ly (and urges both the ITS participants and the 
NASD to commit themselves fully and in good faith 
to the process), the Commission has also deter- 
mined that any further delay in implementing the 
Automated Interface would be inconsistent with 
the public interest, the protection of investors and 
the establishment of a national market system. 
Therefore, the Commission has determined to 
issue the Order, in revised form, effective upon 
publication in the Federal Register. °° 





60 The Commission wishes to reaffirm, however, 
that it does not regard the Automated Interface as 
necessarily the exclusive means of providing for 
interaction between the OTC and exchange mar- 
kets. In this connection, the Commission is sensi- 
tive to the concerns raised by Instinet that the 
Commission is implicitly enfranchising the ITS and 
the enhanced NASDAQ system as the exclusive 
means for inter-market trading in a national market 
system. See Instinet letter, supra note 11, at 4-8. 
The Commission has never mandated the devel- 
opment or participation in any particular inter- 
market trading system to the exclusion of any 
other system or praticipation therein. Rather, 
through encouragement of the development of 
ITS, Instinet, the enhanced NASDAQ system, 
NSTS and the NYSE’s proposed ‘‘competitive 
market maker system,” the Commission has at- 
tempted to provide an environment in which 
competing systems could develop and which 
would permit the industry to determine, on the 
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Ill. Timing for the Implementation of the Auto- 
mated Interface 


The proposed Order would have required that the 
ITS participants and the NASD jointly effect the 
Automated Interface, on a pilot basis, by Septem- 
ber 30, 1981. In order to ensure acceptable prog- 
ress toward that goal, the order would have also 
required the ITS participants to provide the NASD, 
by April 15, 1981, complete technical specifica- 
tions of line protocols, message formats and other 
matters relevant to the Automated Interface and 
both the ITSA participants and the NASD to pre- 
pare and submit to the Commission, by May 15, 
1981, a description of, and timetable for, the im- 
plementation of the Interface. In connection with 
these requirements, the Commission also re- 
quested the NASD to provide to the Commission, 
by April 15, 1981, a status report regarding its 
progress in testing the automatic execution capa- 
bility of the enhanced NASDAQ system. The Com- 
mission expressly requested comment on the fea- 
sibility of the September 30 deadline for 
implementation of the Automated Interface, as 
well as regarding the remainder of the timetable 
set forth in the proposed Order.®' 


FOOTNOTE, Continued 


basis of its own needs, which systems should 
evolve into permanent market fixtures. According- 
ly, Instinet’s request that the Commission some- 
how require all exchange and OTC market makers 
to trade in its system would be contrary to the 
Commission's basic evolutionary approach to 
facilitating a national market system. However, to 
the extent Instinet wishes to establish a linkage, 
similar to that envisoned by the Order, between its 
system and other trading markets, Instinet should 
explore the possibility of doing so with the ITS par- 
ticipants and the NASD. 


51 Proposal Release, supra note 5, at n. 37 and 
61, 46 FR 12382, 12385. In addition to the dates 
noted above, the proposed Order would have re- 
quired the ITS participants (i) to prepare and sub- 
mit to the Commission, by August 1, 1981, pro- 
posed amendments to the ITS Plan necessary to 
reflect participation of the NASD in the ITS 
(“NASD Participation Amendment’) and (ii) prior 
to July 31, 1981, to develop a capability to receive 
quotations from market makers participating in the 
enhanced NASDAQ (“CAE market-makers’’) and 
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In response to that request for comment, the 
NASD indicated that it would be difficult, if not im- 
possible, for it to implement the Automated Inter- 
face by September 30, 1981. However, the NASD 
did commit to work to establish an automated in- 
terface within six months of the date agreement on 
design specifications for the Interface was 
reached.® In this connection, the NYSE has indi- 
cated that a draft of the technical specifications for 
the Automated Interface has been prepared by the 
Securities Industry Automation Corporation 
(“SIAC”), the ITS Plan Processor, and anticipated 
that “those specifications can be put in final form 
satisfactory to the ITS Participants and the NASD, 
by April 15.63 


The Commission understands that those specifi- 
cations have now been provided to the NASD. 
Moreover, the NYSE also indicazed its belief that 
“from a aystems standpoint’ the NASD and the 
ITS participants will be able to prepare, by May 15, 
a time schedule for the implementation of the Au- 
tomated Interface.® 


revise quotation displays on their respective floors 
to reflect quotations from CAE market makers. 
Finally, the Commission requested the ITS partici- 
pants to submit, by July 31, 1981, a report on 
progress toward the development of a preliminary 
rule addressing internalization. See discussion ac- 
companying note 67 infra. 


62 NASD letter, supra note 11, at 1. 


63 NYSE letter, supra note 11, at 14. Without spec- 
ifying any reason why the initial timetable set by 
the proposed Order was infeasible, the MSE 
argued that it was inappropriate for the Commis- 
sion to base its timing requirments “solely” on the 
timing estimates of the NASD. MSE letter supra 
note 11, at 6. As noted above, however, both the 
NASD and the NYSE, after consulting with SIAC, 
appear to be in agreement that the Automated In- 
terface can be technically built in the new time pe- 
riod provided by the revised Order issued today. 
The Commission would also note that it is perfect- 
ly appropriate for it to place primary emphasis on 
the NASD’s timing estimates because the Order 
imposes on the NASD the principal responsibility 
for building the Automated Interface. 


o* id. 
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The Commission agrees with the NYSE that the 
ITS participants and the NASD should be able to 
reach agreement on final specifications shortly 
after the issuance of the Order and, therefore, the 
Order as issued, requires that the NASD and the 
ITS participants submit a time schedule for the im- 
plementation of the Automated Interface by June 
15, 1980.65 Accordingly, in light of the NASD’s in- 
dication that the Automated Interface could be 
built in six months from that date as well as the 
Commission’s continuing belief that there are no 
significant technical problems in implementing the 
Automated Interface in the form provided in the 
Order, as issued, © there would appear to be gen- 
eral agreement that the Automated Interface can 
be implemented by year end. However, in order to 
provide the NASD and the ITS participants with 
additional flexibility, the Order, as revised, pro- 





65 The Commission has, however, deleted from 
the Order the requirement that final specifications 
for the Automated Interface be provided the NASD 
by April 15, 1981, in light of its understanding that 
the Consolidated Quotation Operation Committee 
has voluntarily forwarded those specifications to 
the NASD. 


66 The NASD did raise a concern regarding its 
ability to technically effect certain functional char- 
acteristics contained in the proposed Order re- 
garding pre-opening applications. However, the 
Commission believes that the Order, as adopted, 
is responsibe to the concerns expressed by the 
NASD. See text accompanying notes 69-79, infra. 


In addition, while the Amex, MSE and PSE did not 
identify any technical problems relating to the Au- 
tomated Interface, those exchanges argued that it 
was inappropriate to issue the Order because, in 
light of the very limited opportunity the ITS partici- 
pants have had to observe an operational en- 
hanced NASDAQ system, technically problems 
may be discovered in the future. See Amex letter, 
supra note 11, at 5. MSE letter, supra note 11, at 
4-5 and PSE letter, supra note 11, at 9. To the ex- 
tent that unforeseen technical problems arise, the 
Commission expects that the NASD will devote 
every effort to resolve those problems expedi- 
tiously. Moreover, if, despite efforts by the NASD, 
unforeseen technical problems delay implementa- 
tion of the Automated Interface, the Commission, 
of course, will take those problems into account. 
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vides an outside date for activation of the Auto- 
mated Interface of March 1, 1982.67 


IV. Functional Provisions of the Order 
A. Comments 


The proposed Order sets forth the functional char- 
acteristics of the Automated Interface.6® While 
commentators generally did not raise objections to 
those characteristics, the NASD did suggest cer- 
tain revisions. 


The NASD raised two concerns generally regard- 
ing the scope of the proposed Order. First, the 
NASD argued that the Order should not restrict 
trading through the Automated Interface to Rule 
19c-3 Securities. The NASD argued that there 
were no technical reasons for this limitation and 
therefore urged that the Automated Interface 
should permit trading in all ITS stocks traded by an 
OTC market maker.®? Second, the NASD sug- 
gested that the provision for a six month pilot peri- 
od, during which the Automated Interface would 
be limited to the thirty most active Rule 19c-3 
stocks, was unnecessary. Instead, the NASD 
argued that the Automated Interface should imme- 
diately permit trading in all ITS securities traded in 
the OTC market with no limitation on the number 
of participating market makers.7° 





67 The Order, as issued, has also been revised to 
require the ITS participants to submit the NASD 
Participation Amendment by November 1, 1981 
and to develop a capability to receive CAE market 
makers’ quotations by March 1, 1982. The Com- 
mission also wishes to reaffirm its request that the 
ITS participants and the NASD provide it with sta- 
tus reports on progress toward the development of 
a “preliminary rule’ addressing internalization 
concerns by July 31, 1981. 


68 The Order, as issued, does not provide techni- 
cal specifications for the Automated Interface be- 
cause the Commission believes that it would be 
unnecessarily cumbersome and inflexible for the 
Commission to dictate such specifications. 

69 NASD, letter, supra note 11, at 3. 


70 Id. at 3. 
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In addition to its concerns regarding the scope of 
the proposed Order, the NASD expressed concern 
over the requirement in the proposed Order that 
the enhanced NASDAQ System be capable of 
aggregating all CAE market maker responses to 
pre-opening applications. The NASD suggested 
that this requirement would necessitate “‘signifi- 
cant modifications” to the enhanced NASDAQ 
which might delay the implementation of the Auto- 
mated Interface. As an alternative, the NASD sug- 
gested designing the Automated Interface to per- 
mit each CAE market maker to send individual 
pre-opening responses to other ITS participants 
In addition, to the extent that this revision might 
act to delay implementation of the Automated In- 
terface, the NASD indicated it would be willing, on 
an interim basis, to agree either to aggregate man- 
ually CAE market maker opening responses or to 
preclude CAE market makers from participating in 
the pre-opening application.”! 


The NASD also argued that the provision in the 
proposed Order limiting participation in the Auto- 
mated Interface, during the pilot period, to five 
CAE market makers per stock was unnecessary. 
While the NASD recognized that the ITS was pres- 
ently technically unable to accept more than five 
“contra-parties” for an ITS commitment, it argued 


that this limitation should not restrict the number of 
CAE market makers in any stock. Instead, the 
NASD suggested that, until this problem had been 
remedied, it would program the enhanced 
NASDAQ to allocate a particular ITS commitment 
to a maximum of five CAE market makers.’ 


B. Discussion 


The Commission shares the NASD’s desire to in- 
clude all Rule 19c-3 stocks in the Automated In- 
terface as quickly as possible. However, the Com- 
mission continues to believe that the immediate 
inclusion of all Rule 19c-3 stocks might act to 
delay implementation of the Automated Interface. 
Accordingly, the Order, as issued, continues to 
provide for a six month pilot phase during which 
trading through the Automated Interface could be 
limited to the thirty most active Rule 19c-3 


™ Id. at 1-2. 


72 Id. at 2-3. 
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stocks.’7? The Commission wouid note, however, 
that, to the degree that the ITS participants and 
the NASD can agree that a pilot phase is unneces- 
sary, the Order would in no way preclude the in- 
clusion of additional stocks in the Automated Inter- 
face. 


The Commission also agrees with the NASD that 
the Automated Interface should ultimately permit 
trading in all ITS securities. However, because of 
the potential for greater OTC market making activ- 
ity in Rule 19c-3 Securities, the Commission con- 
tinues to believe that it is appropriate for the Order 
to continue to be limited exclusively to those Secu- 
rities. However, the Commission urges the ITS 
participants and the NASD, after they have had an 
opportunity to observe the effects of trading Rule 
19c-3 Securities through the Automated Inter- 
face,’* to consider permitting the inclusion of addi- 
tional ITS securities in the Automated Interface.’5 


73 The Commission recognizes that certain of the 
thirty most active Rule 19c-—3 stocks may not pres- 
ently be traded in ITS because they are currently 
traded by only one ITS participant. However, with 
the inclusion of NASD as an ITS participant, the 
Commission believes that it is imperative that all of 
these stocks, in which CAE market makers either 
make markets or indicate an interest in making 
markets, should be traded through ITS. 


74 The Commission understands that certain of the 
ITS participants have expessed concerns that the 
application of the Automated Interface to non-Rule 
19c-3 Securities might, in effect, constitute the re- 
moval of off-board trading restrictions with respect 
to those securities. See letter from John G. 
Weithers, President, MSE, to John J. Phelan, Jr., 
President, NYSE, dated July 31, 1980. As the 
Commission has previously indicated, however, it 
does not view the existence of an Automated In- 
terface as having any particular effect on existing 
off-board trading rules or any subsequent Com- 
mission action with respect to those rules. 


75 In this connection, a number of commentators 
requested clarification regarding whether the en- 
hanced NASDAQ should be treated as an “ex- 
change” for purposes of the Act. See, e.g., NYSE 
letter, supra note 11, at 21-25 While certain trad- 
ing characteristics of the enhanced NASDAQ are 
functionally similar to the traditional exchange- 
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The Commission also agrees with the NASD that 
the development of a capability to aggregate auto- 
matically CAE market maker pre-opening re- 
sponses should not delay the implementation of 
the Automated Interfaces. Accordingly, the Order, 
as issued, has been revised to permit the NASD to 


FOOTNOTE, Continued 


type trading mechanism, the Commission does not 
believe that such similarity transforms any elec- 
tronic trading mechanism into an exchange for 
purposes of the Act. Moreover, there was no sug- 
gestion in the 1975 Amendments, which were writ- 
ten during a period when Instinet was already 
operating and other electronic trading systems 
were widely contemplated, that the Congress in- 
tended that all such systems be registered as na- 
tional securities exchanges. At the same time, the 
Act does not prohibit an exchange, such as the 
CSE, from operating an electronic trading system, 
such as the NSTA, as an exchange facility. 


The Act specifically addresses the regulation of 
national securities associations in Section 15A of 
the Act. That Section was substantially revised by 
the 1975 Amendments to provide for treatment of 
associations which was substantively similar to 
treatment of exchanges in Section 6 of the Act. 
Most significantly, Section 15A(b)(6) provides that 
the governing rules of a national securities associ- 
ation, which must be filed with the Commission for 
approval pursuant to Section 19(b) of the Act, 
should be designed, among other things, to re- 
move impediments to and perfect the mechanism 
of a free and open market and a national market 
system. Accordingly, it appears clear that Congress 
anticipated that the NASD, as well as the ex- 
changes would participate in building the facilities 
necessary to create a national market system. 


In addition, pursuant to Section 15A and 19 of the 
Act, the NASD would be required to file, and has 
filed, with the Commission for its approval, a com- 
plete description of the functional attributes of the 
enhanced NASDAQ system. See Securities Ex- 
change Release No. 17601 (March 4, 1981), 46 
FR 16171. Therefore, because the Commission's 
authority under Section 15A with respect to the de- 
velopment by the NASD of national market system 
facilities such as the enhanced NASDAQ is as 
great as that which it would possess if that facility 
were deemed a facility of an exchange, and since 
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perform that aggregation function manually.”© The 
Commission disagrees, however, with the NASD’s 
suggestion that the Automated Interface and the 
ITS should eventually permit each CAE market 
maker individually to send his pre-opening re- 
sponse to other ITS participants. Without any pro- 
vision for aggregation of CAE market maker re- 
sponses, the specialist who initially sent the 
pre-opening application potentially would be re- 
quired to assimilate and respond to large numbers 
of individual responses before opening the stock. 
The Commission believes that such a procedure 
would be extremely unwieldy and would result in 
unnecessary delays in opening stocks in which 
pre-opening applications have been sent. Accord- 
ingly, the Commission believes that the NASD 
should modify the enhanced NASDAQ, as expedi- 
tiously as practicable, to permit that System to ag- 
gregate automatically and send pre-opening re- 
sponses by the end of the pilot phase of the 
Automated Interface.’” 


Finally, the Commission is also sympathetic to the 
NASD’s desire to avoid placing any limitation on 
the number of CAE market makers for any stock 
traded through the Automated Interface. In this 
connection, the Commission has been informed by 
the ITS participants that they expect to complete 
planned enhancements to the ITS which would 
permit that System to accept up to forty “contra- 
parties” by September 1, 1981. Therefore, the 





the standards for approval of that system’s rules 
and operational procedures are comparable to 
those applicable to exchange trading facilities, no 
regulatory purpose would be furthered by treating 
the enhanced NASDAQ as an exchange. 


76The Commission would emphasize, however, 
that the Order does require that the enhanced 
NASDAQ provide CAE market makers with the 
ability to initiate pre-opening applications. The 
Commission understands that the enhanced 
NASDAQ is capable of performing that function 
through the broadcast of an administrative mes- 
sage. 


77 Because participation in the ITS pre-opening ap- 
plication affords an attractive trading opportunity, 
the Commission would expect that CAE market 
makers will encourage the NASD to implement 
this system enhancement promptly. 
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Commission would anticipate that any limitation on 
the number of market makers trading through the 
Automated Interface will prove unnecessary. How- 
ever, in the event that the planned enhancements 
to the ITS become delayed, the Commission does 
not believe that the NASD's suggestion that its en- 
hanced NASDAQ be programmed to only allocate 
ITS commitments among a maximum of five mar- 
ket makers is appropriate in itself. The best bid 
and offer quotation for CAE market makers (“OTC 
BBO’), which the Order, as issued, requires the 
NASD to provide to each of the ITS participants, 
would have aggregated the quotation sizes of all 
CAE market makers at the same price. According- 
ly, in cases in which there were more than five 
CAE market makers bidding or offering at one 
price, other ITS participants would be misled as to 
the actual size of the OTC market which they 
could access.’® Thus, the Order, as issued, limits 
CAE market maker participation in the pilot phase 
of the Automated Interface to the extent that 
“contraparty” information cannot be provided ei- 
ther at the time of the trade or on a “names later’ 
basis. 


C. Description of the Order 


With the exception of the changes discussed 
above, the Order, as adopted, has not been sub- 
stantively changed.’° The Order requires the ITS 
participants and the NASD to effect jointly the Au- 
tomated Interface. The Interface will be required to 
permit users of the enhanced NASDAQ and the 
ITS to send ITS commitments, responses and 
other existing types of messages (with the excep- 





78This concern might be eliminated if the NASD 
were to aggregate the size of a maximum of only 
five market makers in calculating the best bid and 
offer quotation for CAE market makers. According- 
ly, if planned enhancements to the ITS are not 
completed by March 1982, the Commission would 
consider amending the Order to permit additional 
CAE market maker participation if the NASD ef- 
fected the quotation aggregation limitation dis- 
cussed above. 


72The Commission has, however, made certain 
language changes in the Order in response to 
comments by the NYSE. See NYSE letter, supra 
note 11, at 18-21. 
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tion of responses to pre-opening applications) be- 
tween the ITS and the enhanced NASDAQ. 


The Order also requires the NASD to assume sole 
responsibility to (1) modify the enhanced NASDAQ 
to send and receive commitments, administrative 
messages, pre-opening notifications and any other 
existing message (with the exception of pre- 
opening responses) in the ITS standard format, (2) 
develop a capability, either manually or through 
the enhanced NASDAQ, to send aggregated pre- 
opening responses in the ITS in standard ITS for- 
mat and (3) collect and make available to SIAC, as 
ITS plan processor, the best bid and offer, with 
size, for CAE market makers, in each security 
traded through the Automated Interface.®° In this 
connection, the Order also requires the ITS partic- 
ipants to develop the capability to receive and 
display CAE market maker quotations. 


Finally, the Order continues to provide that OTC 
firm access to ITS, in particular stocks, would be 
limited to firms making markets in those stocks.®' 


V. Effects on Competition 


In determining to issue the Order, the Commission 
has considered whether any anti-competitive im- 





80See n. 78, supra. 


81 As discussed in the Proposal Release, this limi- 
tation is responsive to concerns raised by the re- 
gional exchanges that, with the Automated Inter- 
face in place, exchange member firms could use 
the ITS as an order routing mechanism for both 
agency and proprietary orders, in securities where 
they are not acting as a market maker, enabling 
those firms to use the ITS to avoid floor brokerage 
and transaction fees and perhaps the need for ex- 
change membership. 


The Commission recognizes that the PSE has 
suggested that this limitation be expanded so that 
CAE market makers would not be permitted to 
route agency orders through the Automated Inter- 
face. See PSE letter, supra, note 11, at 10-11. 
The Commission believes, however, that such a 
limitation would be inconsistent with the purposes 
of the Act because it would inhibit the ability of 
OTC market makers to achieve a better execution 
of their customers’ orders. 
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pact of the Commission’s action would outweigh 
the regulatory benefits gained in terms of fur- 
thering the purposes of the Act. The Commission 
believes, however, that issuance of the Order 
would not impose any burden on competition not 
necessary or appropriate in furtherance of the pur- 
poses of the Act. Indeed, as discussed above, the 
Automated Interface, by enhancing the access of 
OTC and exchange market makers to each other’s 
markets, should increase market making competi- 
tion. 


The Commission recognizes the concerns ex- 
pressed by some commentators that the ability of 
exchange member firms to internalize their cus- 
tomer’s orders and the present “disparities” of 
regulations imposed on OTC and exchange mar- 
ket markers may have certain adverse competitive 
effects on exchange market makers. However, 
as disussed in detail above, the Commission, 
when it adopted Rule 19c-3, determined that any 
such potential adverse competitive effects were 
outweighed by the benefits obtained from the re- 
moval of off-board trading restrictions.®? In light of 
this determination and the fact that the implemen- 
tation of the Automated Interface does not 
structurally exacerbate internalization concerns, 
the Commission has determined that any burden 
on competition imposed by the Order is out- 
weighed by the important benefits to be obtained 
from implementation of the Automated Interface. 


Vi. Text of Proposed Order 


The Securities and Exchange Commission hereby 
issues an order pursuant to its authority under the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 
1975)] and particularly Sections 2, 3, 6, 10, 11, 
11A, 15A, 17 and 23 thereof [15 U.S.C. §§ 78b, 
78c, 78f, 78j, 78k, 78K-1, 780, 78q, 78w(a)]. The 
text of the order is as follows: 


|. IT IS HEREBY ORDERED THAT the American 
Steck Exchange, Inc., Boston Stock Exchange, 





82 See, e.g., PSE letter, supra note 11, at 3-4. 


83See text supra accompanying notes 14-18 and 
51-52. 
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Inc., Cincinnati Stock Exchange, Inc., Midwest 
Stock Exchange, Inc., New York Stock Exchange, 
Inc., Pacific Stock Exchange, Inc., Philadelphia 
Stock Exchange, Inc. and any other self-regulatory 
organization which hereafter becomes a _ partici- 
pant in the Intermarket Trading System (“ITS”) 
(collectively, the “Current ITS Participants”) and 
the National Association of Securities Dealers, 
Inc. (“NASD”) shall 


A. act jointly in planning, developing and operat- 
ing an automated intermarket communications 
linkage (“Automated Interface’) between the ITS 
and the NASDAQ electronic interdealer quotation 
system, as modified by the NASD to permit com- 
puter assisted execution (“Enhanced NASDAQ’), 
in order to permit those systems to send and re- 
ceive, in standard ITS format, commitments to 
trade and responses thereto, pre-opening notifica- 
tions and responses thereto (which, with respect 
to responses sent from the Enhanced NASDAQ, 
shall be aggregated, manually or automaticaily, as 
a single, or series of, responses) and administra- 
tive messages with respect to any security: 


(1) which is subject to Rule 19c-3 
under the Act and is not a “covered 
security” as defined in that Rule; 


(2) included in the ITS; and 


(3) in which at least one over-the- 
counter market maker (“CAE mar- 
ket maker’) is registered, or indi- 
cates an intention to register, as 
such with the NASD for purposes of 
use of the Enhanced NASDAQ; 
Provided, however, that (i) no per- 
son other than a CAE market maker 
may have access to the Automated 
Interface to send or receive ITS 
commitments to trade, pre-opening 
notifications and responses thereto 
or administrative messages other- 
wise than on or through the facilities 
of an exchange participating in ITS 
and (ii) CAE market makers may 
have access to the Automated In- 
terface only with respect to securi- 
ties in which they are acting as a 
market maker in the Enhanced 
NASDAQ. 


SEC DOCKET/863 





B. The Current ITS Participants and the NASD 
shall take whatever actions are appropriate, indi- 
vidually or jointly, to ensure that the Automated In- 
terface is operational on or before March 1, 1982; 
Provided, however, that, if full operation of the 
Automated Interface is not deferred beyond Sep- 
tember 1, 1982, the Automated Interface may ini- 
tially be made operational on a pilot basis, limited 
to the following terms, or such other terms as are 
agreed to by the ITS participants and the NASD: 


(1) no more than the number of CAE 
market makers per stock whose 
identity the enhanced NASDAQ is 
capable of providing, and the ITS is 
capable of receiving, either at the 
time of a trade or on a ‘names 
later’ basis; and 


those 30 securities subject to Rule 
19c-3 under the Act in which a CAE 
market maker is either presently 
registered or indicates an interest in 
becoming registered for trading and 
which had the largest aggregate 
share volume as reported in the 
consolidated transaction reporting 
system during the fourth quarter of 
1981. 


C. The Current ITS Participants and the NASD 
shall file with the Commission, not later than June 
15, 1981, a detailed timetable for implementation 
of the Automated Interface, including the Auto- 
mated Interface testing schedules between the 
Current ITS Participants, details of any pilot 
phase, and plans for expansion beyond any such 
pilot phase. 


Il. In implementing the foregoing, the NASD and 
the Current ITS Participants ARE HEREBY FUR- 
THER ORDERED, to submit to the Commission, 
on or before November 1, 1981, proposed amend- 
ments to the “Plan for the purpose of creating and 
operating an Intermarket Communication Linkage” 
filed with and approved by the Commission (‘ITS 


Plan’), reflecting the inclusion of the NASD as an 
ITS Participant. 


lll. The Current ITS Participants ARE HEREBY 
FURTHER ORDERED, prior to March 1, 1982, to 
develop a capability to receive aggregated quota- 
tions from CAE market makers and revise quota- 
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tion displays on their respective floors to reflect 
aggregated quotations from CAE market makers. 


IV. The NASD IS HEREBY FURTHER ORDERED 
to collect and process quotations from CAE mar- 
ket makers and make available to the ITS Plan 
processor, on a current and continuous basis dur- 
ing each trading day, the best bid and best offer of 
all such CAE market makers, together with the 
size associated with such best bid and such best 
offer; Provided, however, that in the event two or 
more CAE market makers make available bids or 
offers at the same price the size of the best bid or 
offer shall be the aggregate of the size indicated 
by the CAE market makers. 


By the Commission 


George A. Fitzsimmons 
Secretary 


April 21, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17745/April 21, 1981 


The Securities and Exchange Commission an- 
nounced pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’) the 
single ten day suspension of exchange and over- 
the-counter trading for the period commencing at 
10:00 a.m. (EST) on April 21, 1981, and terminat- 
ing at midnight (EDT) on April 30, 1981 of the se- 
curities of Security America Corp. a Delaware cor- 
poration with principal executive offices located at 
222 South Riverside Plaza, Chicago, Illinois 
60606. 


The Commission suspended trading in the securi- 
ties of Security America Corp. at the request of the 
company and in view of the lack of adequate and 
accurate information available to the public partic- 
ularly the failure by the company to file its most re- 
cent annual report on Form 10-K and because of 
a lack of current information available to the public 
concerning the company’s recently announced 
loss for the fiscal year ended December 31, 1980. 
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The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 


and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be alert 
to the fact that, pursuant to Rule 15c2-11 under 
the Exchange Act, at the termination of the trading 
suspension no quotation may be entered unless 
and until they have strictly complied with all of the 
provisions of said rule. lf any broker or dealer has 
any questions as to whether or not he has com- 
plied with said rule, he should not enter any quota- 
tion but immediately contact the staff of the Divi- 
sion of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question 
until such time as he has familiarized himself with 
said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the 
Commission will consider the need for prompt en- 
forcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17746/April 21, 1981 


In the Matter of Applications of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f) (1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-11] 
thereunder, for unlisted trading privileges in the 
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following securities which are listed on another na- 
tional securities exchange: 


Piedmont Aviation Inc. 


$2.375 Convertible Pref. Series A (File No. 
7-5886) 


American Agronomics Corp. 
Common Stock, $.05 Par Value (File No. 
7-5887) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
fermation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securities 
are hereby approved. 





' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 20645 (April 
6, 1981). The Commission has received no com- 
ments with respect to these applications. 
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For the Commission by the division of Market Reg- 
ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17747/April 21, 1981 


In the Matter of Application of the 

PACIFIC STOCK EXCHANGE, INCORPORATED 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE”) has filed an 
application with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading priviledges in the 
following security which is listed on another na- 
tional securities exchange: 


Royal Dutch Petroleum Company 
Shares, 10 Netherland Guilders Par Value 
(File No. 7-5888) 


The Commission finds that approval of the PSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the PSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission's 
inspection authority and oversight responsibility 
under Section 17 and 19 of the Act and the rules 


‘Notice of this application was given by publication 
in the Federal Register. 46 FR 20645 (April 6, 
1981). The Commission has received no comments 
with respect to this application. 
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and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting sytem contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the PSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be .consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the PSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Pacific Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17748/April 21, 1981 


In the Matter of Application of the 

BOSTON STOCK EXCHANGE, INCORPORATED 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (‘BSE’) has filed an 
application with the Commission pursuant to Sec- 
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tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another na- 
tional securities exchange: 


Burlington Northern, Inc. 
$2.125 Series Preferred Stock, No Par 
Value (File No. 7—5885) 


The Commission finds that approval of the BSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the BSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the BSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the BSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named security is hereby 
approved. 





' Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 20645 (April 6, 
1981). The Commission has received no com- 
ments with respect to this application. 
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For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17749/April 23, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE 


NATIONAL SECURITIES CLEARING 
CORPORATION 


File No. SR-NSCC-81-4) 


The National Securities Clearing Corporation 
submitted on April 7, 1981, a proposed rule 
change establishing a fee to be billed to partici- 
pants for each correspondent broker-dealer on 
whose behalf participants have indicated they will 
act as provided in NSCC’s Rule 3, Section 4. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 27, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D. C. 20549. Reference should be made to File 
No. SR-NSCC-81-4. 
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Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N. W., Washington, D. C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17750/April 23, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY NEW YORK STOCK EXCHANGE, 
INC. 


File No. SR-NYSE-81-11 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted on April 20, 1981, a proposed rule 
change under Rule 19b-—4 to eliminate paragraph 
.40 of its Rule 103A, the “sunset” provision, and 
thereby make permanent Rule 103A. Rule 103A 
establishes procedures for the evaluation of spe- 
cialist performance and for the reallocation of se- 
curities for substandard specialist performance. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 27, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. 
SR-NYSE-81-11. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W. Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17751/April 23, 1981 


A notice has been issued giving interested per- 
sons until May 14, 1981 to comment on the appli- 
cations of the Philadelphia Stock Exchange for 
unlisted trading privileges in three stocks which 
are listed and registered on one or more other na- 
tional securities exchanges and are reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17752/April 23, 1981 


In the Matter of Application of the 
CINCINNATI STOCK EXCHANGE 


For Unlisted Trading Privileges 
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Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (“CSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Richardson-Vicks, Inc. 
Common Stock, $1 % Par Value (File No. 
7-5889) 


The Commission finds that approval of the CSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of invest- 
ors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the CSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the CSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the CSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 21130 (April 8, 
1981). The Commission has received no com- 
ments with respect to this application. 
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ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22009/April 17, 1981 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6563) 


ORDER AUTHORIZING HOLDING COMPANY TO 
BECOME BONDED AS SURETY FOR PUBLIC- 
UTILITY SUBSIDIARY COMPANY 


Allegheny Power System, Inc. (“Allegheny”), a 
registered holding company, has filed a declara- 
tion with this Commission pursuant to Section 
12(b) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rule 45 thereunder regarding 
the following proposed transaction. 


Allegheny proposes to become bonded as surety 
fo the State of West Virginia in such amount as 
shall be determined by the West Virginia Public 
Service Commission for prompt refund by 
Allegheny’s wholly-owned subsidiary, The 
Potomac Edison Company (‘Potomac’), of all 
amounts Potomac, under certain tariffs filed with 


SEC DOCKET/869 





said Commission on December 23, 1980, may col- 
lect or receive in excess of such rates and charges 
as may be finally fixed by said Commission, plus 
interest at such annual rate as such Commission 
may determine by order to be necessary and ap- 
propriate. The purpose of the proposed transac- 
tion is to enable Potomac, as permitted by West 
Virginia law, to begin applying the new increased 
rates prior to completion of the West Virginia Com- 
mission's investigation, hearing, and decision with 
respect thereto. It is expected that the amount of 
the bond will not exceed $13,200,000, which is the 
estimated additional annual revenue that the new 
rates will provide. 


The fees and expenses incurred by Allegheny in 
connection with the proposed transaction are esti- 
mated not to exceed $2,200, including legal fees. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21962), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and Rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22010/April 17, 1981 


In the Matter of 


THE SOUTHERN COMPANY 
64 Perimeter Center East 
P.O. Box 720071 

Atlanta, Georgia 30346 


(70-6582) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK 


The Southern Company (‘Southern’), a registered 
holding company, has filed a declaration with this 
Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 thereunder. Southern pro- 
poses to issue and sell additional shares of its 
common stock, par value $5 per share. The num- 
ber of shares to be sold will be an amount which 
will result in net proceeds to Southern of up to 
$150,000,000. Net proceeds from the sale of the 
stock, together with other available funds will be 
used to make capital contributions to the operating 
subsidiaries, to repay indebtedness and for other 
corporate purposes. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission's Office of Public Reference. Any interest- 
ed persons wishing to comment or request a hear- 
ing should submit views in writing by May 11, 1981 
to the Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549, and serve a 
copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in the case 
of an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22011/April 17, 1981 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER 
COMPANY 
Hartford, Connecticut 


(70-6444) 


ORDER AUTHORIZING EXCEPTION FROM 
COMPETITIVE BIDDING REQUIREMENTS FOR 
THE PURPOSE OF PRIVATELY PLACING DE- 
BENTURES: RESERVATION OF JURISDICTION 
OVER TERMS AND FEES 


Connecticut Yankee Atomic Power Company 
(“Connecticut Yankee’), a subsidiary of Northeast 
Utilities and New England Electric System, each a 
registered holding company, has filed a post- 
effective amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 50 and 100 
promulgated thereunder. 


Connecticut Yankee is the owner of a single 
generating facility, a 575,000 KW nuclear-fired 
electric generating plant in Haddam, Connecticut, 
which has been in operation since January, 1968. 
Outstanding shares of its common stock are 
owned by eleven New England utility companies 
(“sponsors”). Connecticut Yankee proposes to ne- 
gotiate, with the assistance of an investment bank- 
er, the private placement of an issue of its medium 
or long-term debt securities in a maximum aggre- 
gate principal amount of $75,000,000, and it there- 
fore requests an exception from the competitive 
bidding requirements of Rule 50 under the Act. 
Since Connecticut Yankee’s Mortgage Indenture 
effectively precludes the issuance of additional 
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first mortgage bonds to finance plant modifica- 
tions, the securities will not be secured by a mort- 
gage on the plant. 


In order to provide support for the securities in the 
absence of being secured under the Mortgage In- 
denture, Connecticut Yankee’s sponsers will either 
provide their several but not joint guarantees of an 
issue of up to $75,000,000 of securities or, in the 
alternative, purchase their pro rata shares of the 
securities. The proceeds of the issue are expected 
to be used (i) to repay sponsor notes authorized 
by order dated December 29, 1980 (HCAR No. 
21854) and now aggregating $21,000,000 (ii) to 
repay outstanding bank term loans aggregating 
$20,000,000 authorized by order dated September 
2, 1978 (HCAR No. 20713), (iii) to repay outstand- 
ing short-term bank borrowings and (iv) to make 
construction or nuclear fuel expenditures. The pro- 
ceeds of the sponsor notes and short-term bank 
borrowings have been or will be used to make 
construction or nuclear fuel expenditures or to 
make a rate case refund of approximately 
$10,000,000, which is presently scheduled for 
March, 1981. Connecticut Yankee expects that re- 
quired construction expenditures will approximate 
$29,317,000 in 1981 and $26,711,000 in 1982. 
The major part of these construction expenditures 
result from requirements imposed by the Nuclear 
Regulatory Commission. 


The securities to be offered will have a term-of up 
to 16 or 17 years and a level sinking fund, which 
with a 16 or 17-year term would be intended to pay 
off 1/16th or 1/17th of the principal amount each 
year. The 16 or 17-year period is approximately 
equal to the remaining depreciable life of the 
Plant. The ultimate choice as to the terms of the 
securities, the timing of the issue or issues and the 
exact amount and nature of the securities will be 
fixed after a preliminary exploration of the market. 
After determination of the market for the securi- 
ties, Connecticut Yankee will negotiate for their 
sale. It expects to utilize the services of an invest- 
ment banker for this purpose. Connecticut Yankee 
presently intends to effect the sale of the securi- 
ties in the third or fourth quarter of 1981. 


Connecticut Yankee states that such an exception 
is necessary because, since the nuclear accident 
at Three Mile Island, investors are wary of in- 
vesting in utilities with substantial nuclear 
generating capacity. Connecticut Yankee has no 
other capacity and no additions are planned. It 
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also states that since the securities cannot be first 
mortgage bonds, it is probabie that special and 
complex terms will be required to support whatev- 
er type of securities it is determined are best 
suited to the needs of Connecticut Yankee. It is 
stated that such negotiations will provide the par- 
ties with the flexibility required to determine the 
appropriate terms for the securities in light of 
Connecticut Yankee’s circumstances and the 
needs of the purchasers and will enhance 


Connecticut Yankee’s ability to consummate the 


nrro 


ons and expenses to be 
with the application for an 

titive bidding are estimated 
| fees of $2,500. 


Due notice of the filing of said post-effective 
amendment to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21973), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effect- 
ive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the terms 
and conditions of the debentures and over the 
fees, commission and expenses to be incurred in 
connection therewith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22012/April 17, 1981 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-6564) 


ORDER AUTHORIZING PROPCSED ISSUANCE 
AND SALE OF COMMON STOCK AT COMPETI- 
TIVE BIDDING 


Middle South Utilities, Inc. (“Middle South’), a reg- 
istered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utili- 
ty Holding Company Act of 1935 (‘Act’) and Rule 
50 thereunder. 


Middle South proposes to issue and sell at com- 
petitive bidding up to 10,000,000 authorized 
shares of common stock: with $5 par value to un- 
derwriters or investment bankers who will promptly 
make a public offering of such shares. Middle 
South estimates the sale of 10,000,000 shares at 
a sale price of $12.50 per share would result in 
proceeds of $125,000,000. Net proceeds from the 
sale of the stock, together with other available 
cash, would be used by Middle South to finance its 
business, including payment, in part, of short-term 
loans presently estimated to be $112,000,000. 


The fees and expenses are estimated to be 
$156,000 including legal fees of $51,000, account- 
ant’s fee of $17,000, and printing costs of 
$30,000. There is an additional $35,000 fee for 
legal expenses of counsel for the purchasers of 
the common stock. 


It is stated that no state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21966) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
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standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be and hereby is 
permitted to become effective forthwith subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22013/April 17, 1981 


In the Matter of 

GULF POWER COMPANY 
75 North Pace Boulevard 
P.O. Box 1151 

Pensacola, Florida 32520 
(70-6555) 


NOTICE OF PROPOSED ISSUANCE OF POLLU- 
TION CONTROL REVENUE BONDS 


Gulf Power Company (‘Gulf’), an electric utility 
subsidiary of The Southern Company, (‘‘South- 
ern’), a registered holding company, has filed a 
declaration with this Commission under Sections 
6(a), 7 and 9(b)(1) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 50(a)(5) 
thereunder. 


Pursuant to arrangements with Mississippi Power 
Company (‘Mississippi’), an associate company, 
Gulf has under construction Unit No. 2 of a coal- 
fired steam electric generating station (‘Plant 
Daniel’) located in Jackson County, Mississippi 
(“County”). Unit No. 1 of Plant Daniel, presently 
owned by Mississippi, was placed in commercial 
operation in 1977. Gulf also has acquired from 
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Mississippi a 50% undivided interest in certain fa- 
cilities common to both units. Final consummation 
of such arrangements at or about the time com- 
mercial operation is commenced at Unit No. 2 
(scheduled for 1981) will result in Gulf and 
Mississippi each becoming owners of 50% undi- 
vided interests as tenants in common in Plant 
Daniel (including both Units No. 1 and No. 2). In 
order to comply with prescribed environmental 
standards for air and water quality of the State of 
Mississippi, it is necessary to construct facilities 
for this purpose (“Pollution Control Facilities’). By 
order dated April 19, 1978 (HCAR No. 20508), the 
Commission authorized Gulf’s disposition and ac- 
quisition of the Pollution Control Facilities pursu- 
ant to an Installment Sale Agreement between the 
County and Gulf (“Original Agreement’). It is now 
proposed that the Original Agreement be 
amended by an Amended and Restated Install- 
ment Sale Agreement (‘Agreement’) to provide 
for the issuance by the County of its pollution con- 
trol revenue bonds (“Revenue Bonds’). 


It is proposed that the County will issue its reve- 
nue bonds for the purpose of (1) paying the costs 
of the acquisition and construction of certain of the 
Pollution Control Facilities to be used in connec- 
tion with Unit No. 2 of Plant Daniel (‘Project’) and 
(2) retiring the County's interim pollution control 
revenue note in the principal amount of 
$1,500,000 (‘Interim Note’) heretofore issued to 
pay the costs of the acquisition and construction of 
certain of the Pollution Control Facilities to be 
used in connection with the related common facili- 
ties at Plant Daniel. It is presently estimated that 
the aggregate principal amount of Revenue Bonds 
to be issued by the County will not exceed 
$30,000,000. The County is authorized by 
Mississippi law to issue the Revenue Bonds for 
such purposes. The proceeds of the sale of the 
Revenue Bonds will be deposited by the County 
with a Trustee under an indenture to be entered 
into between the County and such Trustee (‘‘In- 
denture’) pursuant to which the Revenue Bonds 
are to be issued and secured. Such proceeds will 
be applied to payment of the Cost of Construction 
(as defined in the Agreement) of the Project and to 
the retirement of the Interim Note. The Indenture 
will provide that the Revenue Bonds will be re- 
deemable without premium, (a) at any time on or 
after a date not later than 10 years from the date 
of issuance, in whole or in part, at the option of 
Gulf, initially with a premium of up to 3% of the 
principal amount and declining by not less than ¥2 
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of 1% each year thereafter, and (b) in whole, at 
the option of Gulf, in certain other cases. The Rev- 
enue Bonds will mature from one to 30 years from 
the first day of the month in which they are initially 
issued and may be entitled to the benefit of a man- 
datory redemption sinking fund calculated to retire 
a portion of the aggregate principal amount of the 
issue prior to maturity. 


The Agreement will provide for Gulf's payment of 
the purchase price of the Project in semi-annual 
installments over a term of years, and the assign- 
ment to the Trustee of the County’s interest in, and 
of the moneys receivable by the County under the 
Agreement. It will also provide that the purchase 
price of the Project payable to the County will be 
such amount as shall be sufficient (together with 
other moneys held for that purpose by the Trustee 
under the County’s Indenture) to pay the principal 
premium, if any, and interest on the Revenue 
Bonds as the same become due and payable. The 
Agreement will obligate Gulf to pay the fees and 
charges of the Trustee. 


In order to obtain the benefit of a rating for the 
Revenue Bonds equivalent to the rating accorded 
the first mortgage bonds outstanding under Gulf’s 
indenture dated as of September 1, 1941 as sup- 
plemented and amended (‘‘Mortgage’’), Gulf pro- 
poses to obtain the authentication of a series of 
first mortgage bonds (‘Collateral Bonds’) under 
the Mortgage, as supplemented. To secure its ob- 
ligations under the Agreement, Gulf proposes to 
deliver to the Trustee Collateral Bonds in principal 
amount equal to the principal amount of the Reve- 
nue Bonds. Delivery of the Collateral Bonds will be 
made concurrently with the issuance and delivery 
of the Revenue Bonds or as soon thereafter, in 
one or more deliveries, as Gulf can satisfy the 
conditions precedent to the issuance of the Collat- 
eral Bonds, including the earnings coverage re- 
quirement, under the Mortgage. The Collateral 
Bonds will bear interest at a rate equal to the inter- 
est rate per annum to be borne by the Revenue 
Bonds, will mature on the maturity date of such 
bonds, and will be non-transferable by the Trus- 
tee. The supplemental indenture will provide, how- 
ever, that the obligation of Gulf to make payment 
with respect to the Collateral Bonds will be 
satisfied to the extent that payments are made 
under the Agreement sufficient to meet payments 
when due in respect of the Revenue Bonds. It will 
also provide that, upon deposit with the Trustee of 
funds sufficient to pay or redeem all or any part of 
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the Revenue Bonds, or upon direction to the Trus- 
tee by Gulf to so apply funds available therefor, or 
upon delivery of outstanding Revenue Bonds to 
the Trustee by or for the account of Gulf, the Trus- 
tee will be obligated to deliver to Gulf, or for the 
account of Gulf, the related Collateral Bonds then 
held as collateral in an oaggregate principal 
amount equal to the aggregate principal amount of 
Revenue Bonds for the payment or redemption of 
which such funds have been deposited or applied 
or which shall have been so delivered. Upon ac- 
celeration by the Trustee of the principal amount 
of all outstanding Revenue Bonds, the Trustee 
may demand the mandatory redemption of the re- 
lated Collateral Bonds then held by it as collateral 
at a redemption price equal to the principal 
amount thereof plus accrued interest, if any, to the 
date fixed for redemption. The supplemental in- 
denture may provide that, upon the optional re- 
demption of the Revenue Bonds, in whole or in 
part, at any time after they have been outstanding 
for a period not longer than 10 years, an equal 
principal amount of the related Collateral Bonds 
will be redeemed at an initial premium of up to 3% 
declining by not less than %% every year. Be- 
cause interest accrues in respect of the series of 
the Collateral Bonds until satisfied by payments 
under the Agreement, annual interest charges in 
respect of the Collateral Bonds will be included in 
computing the interest earnings requirement re- 
stricting the amount of first mortgage bonds which 
may be issued and sold to the public in relation to 
Gulf’s net earnings. 


It is contemplated that the Revenue Bonds will be 
sold by the County pursuant to an agreement be- 
tween the County and one or more underwriters. 
In accordance with the laws of the State of 
Mississippi, the interest rate to be borne by the 
Revenue Bonds will be determined by the County. 
Gulf will not be a party to such agreement for the 
underwriting of the Revenue Bonds. Bond counsel 
will issue an opinion that interest on the Revenue 
Bonds will be exempt from federal income taxa- 
tion. 


Gulf requests an exemption from the competitive 
bidding requirements of Rule 50 pursuant to 
subparagraph (a)(5) inasmuch as the Collateral 
Bonds are to be issued and pledged solely to se- 
cure Gulf’s obligations to the County and no public 


offering by Gulf of the Collateral Bonds is to be 
made. 
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The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by May 11, 
1981 to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in the case 
of an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22014/April 20, 1981 
In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
NEW ENGLAND POWER COMPANY 
25 Research Drive 

Westborough, Massachusetts 01581 


(70-6509) 


SUPPLEMENTAL NOTICE OF PROPOSAL BY 
PUBLIC UTILITY SUBSIDIARY TO ISSUE 
PREFERRED STOCK AND GENERAL AND RE- 
FUNDING MORTGAGE BONDS; HOLDING COM- 
PANY TO MAKE CAPITAL CONTRIBUTIONS TO 
SUBSIDIARY 


New England Electric System (“NEES”), a regis- 
tered holding company, and New England Power 
Company (‘‘NEPCO’”), a public utility subsidiary of 
NEES, have filed an application-declaration and 
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amendments thereto with this Commission pursu- 
ant to Sections 6(a), 7, 9 and 12 of the Public Utili- 
ty Holding Company Act of 1935 (‘‘Act’’), and 
Rules 42, 45 and 50 thereunder. NEPCO pro- 
poses to issue and sell preferred stock having a 
maximum aggregate par value of $50,000,000 and 
general and refunding mortgage bonds in a maxi- 
mum aggregate principal amount of $100,000,000. 
Both the preferred stock and bonds will be issued 
at competitive bidding in one or more series during 
the 1981 calendar year. In addition, NEES pro- 
poses to make up to $40,000,000 of capital contri- 
butions to NEPCO during the same time period. 


NEPCO currently has outstanding two classes of 
cumulative preferred stock, one class having a par 
value of $100 per share and the other a par value 
of $25 per share. The preferred stock, of whichev- 
er class is issued, will be sold at between 100% 
and 102.75% of par. The price and dividend rate, 
which will be a multiple of .04%, will be determined 
by competitive bidding. 


The general and refunding bonds will be issued 
under NEPCO’s General and Refunding Mortgage 
Indenture and Deed of Trust dated January 1, 
1977 as supplemented and as to be further sup- 
plemented by supplemental indentures. There will 
be a provision for sinking funds of 1% per annum 
on the largest principal amount of each new series 
outstanding at any time. The general and re- 
funding bonds of each series will be secured by a 
like amount of first mortgage bonds issued under 
NEPCO’s Indenture of Trust and First Mortgage 
dated November 15, 1936, as supplemented, and 
will bear interest at the same rate and have the 
same maturity as the contemporaneously issued 
series of general and refunding bonds. Neither the 
principal of, premium or interest on the first mort- 
gage bonds will be payable unless a default 
occurs under the General and Refunding Inden- 
ture or the First Mortgage Indenture. 


It is stated that, if it appears financial conditions so 
require, NEPCO may request by amendment that 
it be granted an exception from the competitive 
bidding requirements of Rule 50 in connection with 
any series of preferred stock or general and re- 
funding mortgage bonds for the purpose of 
negotiating with a group of underwriters for the 
sale of such securities. 


The amended application-declaration is available 
for public inspection through the Commission's Of- 
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fice of Public Reference. Interested persons 
wishing to comment or request a hearing should 
submit their views in writing by May 14, 1981, to 
the Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549, and serve a copy 
on the applicants-declarants at the address 
specified above. Proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should 
be filed with the request. Any request for a hearing 
shall identify specifically the issues of fact or law 
that are disputed. A person who so requests will 
be notified of any hearing, if ordered, and will re- 
ceive a copy of any notice or order issued in this 
matter. After said date, the application-declaration, 
as amended or as it may be further amended, may 
be granted and permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1934 

Release No. 20015/April 20, 1981 

SEE 


SECURITIES ACT OF 1933 
Release No. 6312/April 20, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22016/April 21, 1981 

In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Pittsburgh, Pennsylvania 


CNG PRODUCING COMPANY 
New Orleans, Louisiana 


CNG DEVELOPMENT COMPANY LTD. 
Clarksburg, West Virginia 


(70-6556) 
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ORDER AUTHORIZING VOLUNTARY DIVEST- 
MENT OF CERTAIN ASSETS BY NON-UTILITY 
SUBSIDIARIES 


Consolidated Natural Gas Company (“Consolida- 
ted’), a registered holding company, CNG 
Producing Company (‘Producing’), a Delaware 
Corporation, and CNG Development Company 
Ltd. (“CNG Ltd’), an Alberta corporation, non- 
utility subsidiaries of Consolidated have filed a vol- 
untary plan pursuant to Section 11(e) of the Public 
Utility Holding Company Act of 1935 (‘Act’). The 
application-declaration, as amended, which was 
filed proposes certain transactions pursuant to 
Sections 6(a), 7, 9(a), 10, 11(b)(1), 12(c), 12(f), 
and 12(g) and Rules 42, 43, 50(a)(3) and 50(a)(5) 
promulgated thereunder to effect that plan. 


By order dated May 1, 1972 (HCAR No. 17559), 
the Commission authorized Consolidated to create 
the two subsidiaries to develop gas supplies in 
Canada for the Consolidated system. Producing is 
engaged in exploration and development opera- 
tions in the United States and on non-federal lands 
in the Province of Alberta, Canada. CNG Ltd. par- 
ticipates in gas exploratory ventures with other 
companies on Canadian Federal lands. Substan- 
tial reserves have been developed, from which 
about 10.2 million mcf of gas have been sold in 
Canada. Applicants, state, however, that they are 
unable to use the properties as a source of supply 
for the Consolidated system. 


Consolidated, Producing and CNG Ltd. have filed 
a voluntary plan pursuant to Section 11(e) of the 
Act to simplify the system and divest most of the 
Canadian properties. The 11(e) plan provides for a 
series of intercompany transfers, including crea- 
tion and liquidation of a new subsidiary, the effect 
of which is to make CNG Ltd. a subsidiary of 
Producing and to realign the Canadian properties. 
These transactions have been consummated pur- 
suant to Rule 44(c). 


The next step in the plan for divestiture will be a 
sale, by Producing and CNG Ltd. to Merland Ex- 
ploration Limited, (‘““Merland’”) a Canadian federal 
corporation, of varying interests ranging up to 50% 
of approximately 803,459 gross undeveloped 
acres and approximately 141,787 gross developed 
acres or approximately 216,429 net undeveloped 
acres and approximately 38,193 net developed 
acres and related equipment. At December 31, 
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1980, there were estimated reserves of 68.4 BCF 
of gas and 70,000 Bbl. of oil. The aggregate pur- 
chase price would be $62.8 million (Canadian), 
subject to possible adjustments for certain trans- 
actions occurring after December 31, 1980. It is 
estimated that the adjusted closing price will be 
about $63.3 million (Canadian). These properties 
represent approximately $31.5 million (U.S.) of ac- 
quisition, exploratory and development costs. 
CNG Ltd. will then liquidate and Producing as its 
sole stockholder will acquire its assets and as- 
sume its liabilities by such liquidation. 


Merland has obtained waivers of rights of first re- 
fusal and has agreed to indemnify Producing from 
any liability asserted with respect thereto. 


Upon consumation of the sale and liquidation, 
Producing will retain an overriding royalty on 
heavy oil rights in approximately 66,000 gross 
acres in the Irish section of eastern Alberta, Cana- 
da. When Dome Petroleum, Ltd. has completed a 
program for the exploration, development and con- 
struction of a thermal pilot plant for the enhanced 
recovery of the heavy oil on that acreage and has 
recovered its costs, Producing will have a right to 
convert its royalty rights to a minimum 21.25% 
working interest. Producing will also retain a work- 
ing interest in a small amount of acreage. 
Producing will also retain a one-third of 1% inter- 
est in a well drilled in the Arctic islands. 
Producing’s aggregate remaining interests after 
the sale will represent an investment of approxi- 
mately $1 million (Canadian). The reserves re- 
maining following the sale cannot be estimated but 
are expected to be relatively small. 


No other state of federal commission, other than 
this Commission, has jurisdiction over the pro- 
posed transactions. 


Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21961), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 


Volume 22, No. 10, May 5, 1981 


application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effect- 
ive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22017/April 21, 1981 


In the Matter of 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


(70-6588) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF PREFERRED STOCK 


Monongahela Power Company (‘Monongahela’), 
an electric utility subsidiary company of Allegheny 
Power System, Inc., a registered holding compa- 
ny, has filed a declaration with this Commission 
pursuant to Sections 6(a), 7, and 12(e) of the Pub- 
lic Utility Holding Company Act of 1935 (‘Act’) 
and Rules 52 and 50 thereunder. Monongahela 
proposes to amend its Charter so as to increase 
the number of shares of Cumulative Preferred 
Stock which it is authorized to issue from 690,000 
shares to 940,000 shares and to issue and sell an 
aggregate amount, not to exceed 250,000 shares, 
of its $ Cumulative Preferred Stock, Series K, 
par value $100 per share. Monongahela intends to 
sell the preferred stock pursuant to competitive 
bidding unless market conditions make competi- 
tive bidding impractical or undesirable, in which 
event, Monongahela proposes, subject to authori- 
zation by the Commission by further order, either 
to privately place the preferred stock with institu- 
tional investors or to negotiate with underwriters 
for the sale thereof. The Stock may have a sinking 
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fund if required under the circumstnaces. The pro- 
ceeds from the sale of preferred stock are ex- 
pected to be used, together with other funds, to 
pay or pre-pay to the extent desirable Mononga- 
hela’s short-term debt and to operate its business 
as an electric utility, including the financing of its 
construction program which is estimated for 1981 
at $55 million for 1982 at between $54 and $56 
million. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by May 18, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. 


Any request for a hearing shall identify specifically 
the issues of fact or law that are disputed. A per- 
son who so requests will be notified of any hear- 
ing, if ordered, and will receive a copy of any no- 
tice or order issued in this matter. After said date, 
the declaration, as filed or as it may be amended, 
may be permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22018/April 23, 1981 

In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Pittsburgh, Pennsylvania 


CNG PRODUCING COMPANY 
New Orleans, Louisiana 
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CNG DEVELOPMENT COMPANY LTD. 
Clarksburg, West Virginia 


(70-6556) 
(70-6559) 


SUPPLEMENTAL ORDER CORRECTING 
ERROR IN FILE NUMBER 


In the order issued April 21, 1981 (HCAR No. 
22016) in this proceeding the captioned file num- 
ber (70-6556) was incorrect and should have read 
(70-6559). 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22019/April 23, 1981 


In the Matter of 


VERMONT YANKEE NUCLEAR POWER 
CORPORATION 

77 Grove Street 

Rutland, Vermont 05701 


NEW ENGLAND POWER COMPANY 
25 Research Drive 
Westborough, Massachusetts 01581 


MONTAUP ELECTRIC COMPANY 
P.O. Box 391 
Fall River, Massachusetts 02722 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 

P.O. Box 270 

Hartford, Connecticut 06101 


THE HARTFORD ELECTRIC LIGHT COMPANY 
P.O. Box 270 
Hartford, Connecticut 06101 
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WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

174 Brush Hill Avenue 

West Springfield, Massachusetts 01089 


(70-6569) 


NOTICE OF PROPOSED ENTRY INTO SALES 
AGREEMENT UNDER NEW NUCLEAR FUEL 
TRUST: SPONSOR GUARANTEES OF AGREE- 
MENT OBLIGATIONS; AND ISSUANCE OF NOTE 


Vermont Yankee Nuclear Power Corporation 
(“Vermont Yankee’’), a subsidiary of New England 
Electric System (“NEES”) and Northeast Utilities 
(‘NU’), registered holding companies; New 
England Power Company (“‘NEP’”’), a subsidiary of 
NEES; The Connecticut Light and Power Compa- 
ny (“CL&P”’), the Hardford Electric Light Company 
(“HELCO”), and Western Massachusetts Electric 
Company (“WMECO”), subsidiaries of NU; and 
Montaup Electric Company (‘““Montaup”’), a subsid- 
iary of Eastern Utilities Associates (““EUA’’), a reg- 
istered holding company, have filed an 
application-declaration and an amendment thereto 
with this Commission under Section 6(a), 6(b), 7, 
9(a), 10, and 12(f) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and rule 50(a)(2) 
thereunder. 


Vermont Yankee operates a 540 megawatt nucle- 
ar power generating plant in Vernon, Vermont. 
Vermont Yankee is owned by the applicant- 
declarants and five other companies not subject to 
the filing requirements of the Act (“Sponsors”). 
Each Sponsor is required to provide equity capital 
to Vermont Yankee and to purchase its plant ca- 
pacity and output in an amount equal to the Spon- 
sor’s ownership percentage. 


Vermont Yankee proposes to enter into a nuclear 
fuel sales agreement (‘‘Agreement’’) with the 
Vernon Energy Trust (‘Trust’), a newly created 
trust for the sole purpose stated herein, for the 
purchase of nuclear fuel by Vermont Yankee for 
use in its plant. The Trust would finance up to 
$40,000,000 outstanding at any one time of nucle- 
ar fuel inventory. The Trust would acquire an in- 
ventory of nuclear fuel in process from, or on be- 
half of, Vermont Yankee and after fabrication is 
completed sell it back to Vermont Yankee and 
lend Vermont Yankee funds to pay for such fuel. 
The loan by the Trust would be secured by a 
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pledge of Vermont Yankee’s right to receive the 
payment of fuel costs under power contracts with 
its Sponsors. The loans would be paid as fuel is 
consumed. Vermont Yankee intends to initially 
borrow under the Agreement based on the fuel in 
its reactor and sell the Trust its interest in other 
uranium and fuel contracts as additional financing 
is needed. 


Under the terms of the Agreement, the Trust will 
make additional payments up to $40,000,000 at 
any one time outstanding to suppliers, processors 
and manufacturers necessary to carry out the 
terms of any contracts assigned under the Agree- 
ment or will reimburse Vermont Yankee for any 
such payments made by it. To obtain its necessary 
capital the Trust will issue and sell its commercial 
paper (‘CP Notes’) and will enter into a Credit 
Agreement with Banker’s Trust Company (‘Bank’) 
pursuant to which the Bank will issue Letters of 
Credit for the benefit of the holders of the CP 
Notes and/or the Bank will provide loans to the 
Trust up to an aggregate commitment of 
$40,000,000 at any time outstanding. The Bank 
will contract with two other banks, the First Nation- 
al Bank of Boston and Marine Midland Bank, N.A., 
to participate in the Agreement. The Trust will pay 
the Bank an annual fee of 5e of 1% on the daily av- 
erage aggregate outstanding principal amount of 
CP Notes and an annual commitment fee of % of 
1% on any unused portion of the commitment. In 
addition, the Trust will grant to the Bank, on behalf 
of itself and the holders of the CP Notes, a securi- 
ty interest in its inventory of nuclear fuel, the 
Agreement, and its rights under the Guarantee 
Agreements referred to below. 


Vermont Yankee will also enter into a Promissory 
Note (‘Note’) under the provisions of which it is 
obligated to make payments to the Trust to the ex- 
tent that the unpaid principal amount of the Note 
exceeds the aggregate cost of the Nuclear Cores 
less any deductions for actual burn-up of the fuel 
during the heat production process. Payments 
under the Note will be charged to interest expense 
and billed pro rata to the Sponsors. Each sponsor 
will execute a Guarantee Agreement to uncondi- 
tionally guarantee its respective percentage of 
Vermont Yankee’s payment obligation under the 
Agreement. 


Vermont Yankee represents that the Agreement 
constitutes the most economical method of 
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financing its fuel requirements presently available 
to it. Based upon a commercial paper rate for high 
grade commercial paper of 14.25% per annum, 
the effective interest cost to the Trust of its pro- 
posed commercial paper would be 15.5% per 
annum. If the Trust were to resort to the short-term 
borrowings available to it, assuming a prime rate 
of 17% per annum, the interest cost would be 
18.70% per annum. These costs to Vermont Yan- 
kee are either payable in the form of Quarterly Fi- 
nance Charges under the Agreement with respect 
to nuclear fuel covered by the Agreement or as in- 
terest payments on the Note with respect to nucle- 
ar cores financed under the Agreement. In the 
event of any default in any payment (either under 
the Agreement or under the Note), an additional 
interest penalty at a rate per annum equal to 2% 
above the rate otherwise payable will be payable 
until the overdue amount has been paid in full. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. Any 
interested person wishing to comment or request a 
hearing should submit views in writing by May 715, 
1981 to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the applicant-declarants at the ad- 
dresses specified above the proof of service (by 
affidavit or, in the case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
application-declaration, as amended or as it may 
be further amended, may be granted and 
permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 . 
Release No. 22020/April 23, 1981 


In the Matter of 


ALABAMA POWER COMPANY 
Bermingham, Alabama 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPPI POWER COMPANY 
Gulfport, Mississippi 


(70-6528) 


SUPPLEMENTAL ORDER AUTHORIZING ISSU- 
ANCE OF FIRST MORTGAGE BONDS FOR 
SINKING FUND PURPOSES; RESERVATION OF 
JURISDICTION 


Alabama Power Company (‘Alabama’), Georgia 
Power Company (‘Georgia’), Gulf Power Compa- 
ny (‘Gulf’) and Mississippi Power Company 
(“Mississippi”) public utility subsidiaries of the 
Southern Company, a registered holding compa- 
ny, have filed a declaration and amendments 
thereto with this Commission pursuant to Sections 
6 and 7 of the Public Utility Holding Company Act 
of 1935 (‘Act’) and Rule 50(a)(5) thereunder. 


By order dated January 16, 1981, (HCAR No. 
21888) Alabama and Mississippi were authorized 
to obtain the authentication and delivery of certain 
series of their First Mortgage Bonds and to surren- 
der such bonds to the respective indenture trus- 
tees in order to satisfy the improvement fund re- 
quirements of the Alabama indenture and the 
sinking fund requirements of the Mississippi in- 
denture. Jurisdiction was reserved over similar 
proposals by Georgia and Gulf pending comple- 
tion of the record. 


By post-effective amendment, Gulf Power has in- 
formed the Commission that the Florida Power 
Commission has authorized the issuance of up to 
$3,609,000 principal amount of First Mortgage 
Bonds by Gulf. 
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Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied with respect 
to the issuance of the bonds by Gulf. 


IT IS ORDERED pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, be, and it hereby is, permitted to be- 
come effective forthwith, with respect to the issu- 
ance of the bonds by Gulf, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


IT IS FURTHER ORDERED, that the jurisdiction 
heretofore reserve in the order of January 16, 
1981 with respect to Gulf be, and it hereby is re- 
leased. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the issu- 
ance of the bonds by Georgia pending completion 
of the record with respect to those transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22021/April 23, 1981 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6552) 
ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK BY ELECTRIC UTILITY 


SUBSIDIARY AND ACQUISITION THEREOF BY 
HOLDING COMPANY 
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Middle South Utilities, Inc. (“Middle South’), a reg- 
istered holding company, and Arkansas Power & 
Light Company (‘‘Arkansas’”’), an electric utility 
subsidiary of Middle South, have filed an applica- 
tion with this Commission pursuant to Sections 
6(b), 9(a), and 10 of the Public Utility Holding 
Company Act of 1935 (‘Act’) regarding the follow- 
ing proposed transactions. 


Arkansas proposes to issue and sell to Middle 
South, and Middle South proposes to acquire from 
Arkansas, from time to time during the 1981 calen- 
dar year, at the price of $12.50 per share, or 
$15,000,000 in the aggregate, 1,200,000 presently 
authorized but unissued shares of the common 
stock of Arkansas, $12.50 par value. Arkansas 
presently has outstanding 38,980,196 shares of 
common stock, $12.50 par value, all of which 
shares are owned by Middle South, with an aggre- 
gate par value on its books of $487,252,450. 
Arkansas and Middle South state that the sale of 
the new common stock will be timed to coincide 
with Arkansas’ cash needs from time to time, 
which are primarily determined by the nature and 
pace of its construction program. 


Upon the issuance and sale by Arkansas and the 
acquisition by Middle South of the new common 
stock, Arkansas proposes to credit its Common 
Stock Capital Account with the amount 
($15,000,000) received by it for the new common 
stock, and Middle South proposes to debit its In- 
vestment Account with the amount ($15,000,000) 
of its cash investment. To the extent funds are re- 
quired from external sources to acquire the new 
common stock, Middle South will obtain such 
funds through the issuance and sale of its 
unsecured short-term promissory notes to banks. 


Arkansas proposes to use the net proceeds de- 
rived from the issuance and sale of the new com- 
mon stock for the payment of short-term indebted- 
ness incurred or estimated to be incurred and for 
financing Arkansas’ construction expenditures, es- 
timated to be $308,100,000 for the year 1981. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
not to exceed $5,000. The Arkansas Public Serv- 
ice Commission and the Tennessee*Public Serv- 
ice Commission have authorized the proposed is- 
suance and sale of common stock. No other state 
or federal regulatory authority, other than this 
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Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21911), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, 
granted, effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22022/April 23, 1981 

In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPP! POWER COMPANY 
Gulfport, Mississippi 


SOUTHERN ELECTRIC GENERATING 
COMPANY 
Birmingham, Alabama 


(70-6549) 
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SUPPLEMENTAL ORDER RELATING TO TERRI- 
TORIAL BANK BORROWINGS AND PROMISSO- 
RY NOTES AND COMMERCIAL PAPER 


The Southern Company (‘‘Southern’), a registered 
holding company, and Georgia Power Company 
(‘Georgia’), Gulf Power Company (‘Gulf’), 
Mississippi Power Company (‘Mississippi’) and 
Southern Electric Generating Company 
(“SEGCO”), subsidiaries of Southern, have filed 
post-effective amendments to their application- 
declaration, as amended, previously filed with this 
Commission pursuant to Sections 6, 7 and 12 of 
the Public Utility Holding Company Act of 1935 
(“Act”), and Rules 45 and 50 thereunder. 


By order dated March 26, 1981 (HCAR No. 
21978), Southern, Georgia and Mississippi were 
authorized to issue and sell short-term notes to 
banks and commercial paper to dealers until April 
1, 1982. The authorized maximum aggregate prin- 
cipal amount of borrowings for Southern, Georgia 
and Mississippi are $100,000,000; $350,000,000 
and $50,000,000, respectively. Jurisdiction was 
reserved over borrowings in excess of these 
amounts by Georgia and Mississippi. Borrowings 
by these three companies will be automatically re- 
duced by the amount of net cash proceeds re- 
ceived from the sale of long-term debt and/or 
preferred stock. Jurisdiction was also reserved 
over the issuance of notes to banks by Gulf and 
SEGCO and the issuance and sale of commercial 
paper to dealers by Gulf pending completion of the 
record with respect to those transactions. South- 
ern was also authorized to make capital contribu- 
tions to Georgia, Gulf, Mississippi and Alabama 
Power Company. 


By post-effective amendment, the applicant- 
declarants have submitted an order of the Florida 
Public Service Commission dated March 31, 1981, 
authorizing the issuance of notes and commercial 
paper by Gulf. The record is now complete with re- 
spect to Gulf's proposed issuance and sale of 
notes to banks and commercial paper to dealers 
up to $65,000,000. 


Additional specific information relating to borrow- 
ings primarily from territorial banks by the 
applicant-declarants, except Southern, has been 
provided. These borrowings will be at the prevail- 
ing prime rate plus the maintenance of 
compensating balances of up to 10% of the un- 
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drawn amounts and up to 20% of amounts bor- 
rowed (or comparable fees in lieu of balances). 
The effective cost of amounts borrowed under 
such arrangements would be 21.25% based on an 
assumed prevailing prime interest rate of 17%. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated to 
be $14,500. 


The Florida Public Service Commission has au- 
thorized the issuance of notes to banks and com- 
mercial paper to dealers by Gulf. The Alabama 
Public Service Commission has jurisdiction over 
the issuance of notes to banks by SEGCO. No 
other state commission and no federal commis- 
sion, other than this Commission, has jurisdiction 
over the proposed transactions. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that is it ap- 
propriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effect- 
ive forthwith, except for matters as to which juris- 
diction is herein reserved subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act; 


IT IS FURTHER ORDERED that the jurisdiction 
reserved in the order of March 26, 1981 with re- 
spect to the issuance of notes to banks and the is- 
suance and sale of commercial paper to dealers 
by Gulf up to an aggregate outstanding principal 
amount of $45,000,000 be, and it hereby is, re- 
leased. 


IT IS FURTHER ORDERED that jurisdiction con- 
tinue to be, and it hereby is, reserved with respect 
to all other matters over which it was reserved in 
the order of March 26, 1981, including that portion 
of the borrowings requested by Gulf in excess of 
an aggregate outstanding principal amount of 
$45,000,000. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 627/April 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6312/April 20, 1981 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11738/April 17, 1980 


In the Matter of 


RICHARD E. MEARS 
6 Bayberry Drive 
Saddle River, New Jersey 07458 


(812-4846) 


ORDER PURSUANT TO SECTION 9(c) OF THE 
ACT PERMANENTLY EXEMPTING APPLICANT 
FROM THE PROVISIONS OF SECTION 9(a) OF 
THE ACT 


On March 18, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11689) of an ap- 
plication filed by Richard E. Mears (‘‘Applicant’’) 
requesting an order of the Commission pursuant 
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to Section 9(c) of the Investment Company Act of 
1940 (“Act”) permanently exempting Mears from 
the provisions of Section 9(a) of the Act. Also, on 
March 18, 1981, an order was issued by the Com- 
mission upon application by Mears pursuant to 
Section 9(c) of the Act temporarily exempting 
Mears from the provisions of Section 9(a) of the 
Act pending the Commission's determination of 
Mears application for permanent relief. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT |S ORDERED, pursuant to Section 9(c) of the 
Act, that the application for permanent exemption 
from the provisions of Section 9(a) of the Act, to 
the extent requested , be, and hereby is granted, 


effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11739/April 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6312/April 20, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11740/April 20, 1981 


In the Matter of 
NATIONWIDE LIFE INSURANCE COMPANY 


and 


MFS VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, Ohio 43216 


(812-4821) 


ORDER PURSUANT TO SECTIONS 11(a) AND 
11(c) OF THE INVESTMENT COMPANY ACT OF 
1940 APPROVING CERTAIN OFFERS OF EX- 
CHANGE. 


Nationwide Life Insurance Company (‘‘Nation- 
wide’), a stock life insurance company organized 
under the laws of Ohio and MFS Variable Account, 
a separate account of Nationwide registered as a 
unit investment trust under the Investment Com- 
pany Act of 1940 (‘Act’), filed an application on 
February 11, 1981 for an order pursuant to Sec- 
tions 11(a) and 11(c) of the Act approving certain 
offers of exchange. 


On March 24, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11701) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
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tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 11 of the 
Act, that the proposed offers of exchange be, and 
hereby are, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11741/April 21, 1981 


In the Matter of 


LEASCO CORPORATION 
919 Third Avenue 
New York, NY 10022 


(812-4832) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 3(b)(2) OF THE ACT 
DECLARING THAT APPLICANT IS NOT AN IN- 
VESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Leasco Corpora- 
tion (“Leasco’’) filed an application with the Com- 
mission on March 4, 1981, and an amendment 
thereto on April 8, 1981, for an order of the Com- 
mission pursuant to Section 3(b)(2) of the Invest- 
ment Company Act of 1940 (‘‘Act’’), declaring 
Leasco to be primarily engaged in a business or 
businesses other than that of investing, rein- 
vesting, owning, holding, or trading in securities. 
All interested persons are referred to the applica- 
tion on file with the Commission for a statement of 
Leasco’s representations, which are summarized 
below. 


According to the application, Leasco was incorpo- 
rated in 1978, as a wholly-owned subsidiary of Re- 
liance Group, Incorporated (‘Reliance’), in order 
to acquire the computer leasing operations of Reli- 
ance which, prior to that time, had been conducted 
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by two other Reliance subsidiaries. Thereafter, on 
January 29, 1979, Reliance’s board of directors 
declared a dividend of Leasco’s common stock to 
be distributed to holders of Reliance common 
stock, and on May 14, 1979, Leasco’s common 
stock was so distributed. The application states 
that because of certain risks inherent in the com- 
puter leasing business, Leasco’s officers and di- 
rectors investigated opportunities for the acquisi- 
tion of businesses outside the computer leasing 
area in order to add stability and profits to its oper- 
ations, and Leasco determined that Reliance com- 
pares favorably with other companies investigated 
in terms of past and prospective returns on invest- 
ment. 


On September 18, 1980, the Commission issued 
an order pursuant to Sections 6(c) and 6(e) of the 
Act exempting Leasco, with certain exceptions, 
from all provisions of the Act (Investment Compa- 
ny Act Release No. 11361). The application states 
that the issuance of this order permitted Leasco to 
acquire shares of Reliance without the require- 
ment that it register under the Act. Since that time, 
the application further states, Leasco has acquired 
and now owns 1,600,000 shares of common stock 
of Reliance, or 25.1% of Reliance’s outstanding 
voting securities as of April 6, 1981. Leasco states 
that it is not purchasing shares of Reliance for pur- 
poses of resale but that its management is experi- 
enced and expert in the operation of Reliance’s 
wholly-owned businesses and it expects to contin- 
ue to participate fully in Reliance’s operation. 
Leasco asserts that more than 70% of Leasco’s 
unconsolidated assets (as of April 6, 1981) are in- 
vested in Reliance. In addition to shares of Reli- 
ance, Leasco affirms that it holds the following ad- 
ditional investment securities: (1) a warrant to 
purchase 40% of the outstanding common stock of 
North American Broadcasting Company, Inc. 
(“Broadcasting”), for $20,000 and subordinated 
notes issued by Broadcasting with a face value of 
$2,000,000; and (2) preferred stock of Securi- 
lease, Inc., with a redemption value of $380,000. 
Leasco avers that these additional holdings of in- 
vestment securities constitute approximately 2% 
of Leasco’s unconsolidated assets of April 6, 
1981. 


Section 3(a)(3) of the Act defines an investment 
company to include any issuer which is engaged 
or proposes to engage in the business of in- 
vesting, reinvesting, owning, holding, or trading in 
securities, and owns or proposes to acquire in- 
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vestment securities having a value exceeding 40% 
of the value of such issuer's total assets (exclusive 
of Government securities and cash items) on an 
unconsolidated basis. Thus, on the basis of its 
holdings of investment securities, including shares 
of Reliance, Leasco would be deemed to be an in- 
vestment company under Section 3(a)(3) of the 
Act. 


Leasco asserts, however, it should be excluded 
from the definition of investment company under 
the Act by virtue of Section 3(b)(2). Section 3(b)(2) 
states, in part, that notwithstanding Section 
3(a)(3), any issuer which the Commission, upon 
application by such issuer, finds and by order de- 
clares to be primarily engaged in a business or 
businesses other than that of investing, rein- 
vesting, owning, holding, or trading in securities 
either directly or (A) through majority-owned sub- 
sidiaries or (B) through controlled companies con- 
ducting similar types of businesses, is not an in- 
vestment company within the meaning of the Act. 
Section 3(b)(2) further provides, in part, that 
whenever the Commission, upon its own motion or 
upon application, finds that the circumstances 
which gave rise to the issuance of an order 
granting an application under Section 3(b)(2) no 
longer exist, the Commission shall by order revoke 
such order. 


Leasco declares that it is primarily engaged in the 
insurance business through its control and owner- 
ship of Reliance. The application states that 
through wholly-owned subsidiaries, Reliance en- 
gages in the issuance of a full line of insurance 
policies and services, property development, and 
management services. Leasco submits that it is 
presumed to control Reliance by virtue of Section 
2(a)(9) of the Act because it owns more than 25% 
of the outstanding voting securities of Reliance. 
Leasco also submits that, in addition to being enti- 
tled to the statutory presumption of control, it in 
fact exercises a controlling influence over Reli- 
ance. According to the application, Leasco’s board 
of directors has expressed the intention to include 
on the agenda of each Leasco board meeting a re- 
view of major aspects of Reliance’s business. The 
application cites certain instances of this review: 
for example, at a recent meeting held jointly with 
Reliance’s board, Leasco’s board of directors re- 
viewed the current status of, and prospects for, 
the insurance industry generally and Reliance’s 
major insurance subsidiary specifically, ques- 
tioning that company’s premium pricing policy and 
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discussing various rate cutting efforts by other in- 
surers. At that meeting, Leasco’s board also ap- 
proved continuation of the current pricing policy of 
Reliance’s major insurance subsidiary. 


Leasco alleges that its historical development, its 
public representations of policy, the activity of its 
officers and directors, the nature of its present 
assets and the sources of its present income dem- 
onstrate that it is not an investment company. Ac- 
cording to the application, Leasco is a relatively 
new company, but its predecessors and subsidiar- 
ies have engaged in the computer leasing busi- 
ness for 15 years. The application asserts that the 
prospects for this business are not promising and 
Leasco determined to look for other operating 
businesses into which to diversify and engage. 
Leasco states that its public representations, 
including its most recent Form 10-K, affirm that its 
primary business is engaging in the insurance 
business through its common stock interest in Re- 
liance. Leasco states that the management of 
Leasco and Reliance is largely the responsibility of 
the same individuals: six of Leasco’s 10 directors 
hold positions on Reliance’s board. In addition, the 
application states, two of Leasco’s outside direc- 
tors are experienced in various aspects of the in- 
surance business. Reliance is a Delaware corpo- 
ration, and, according to the application, Delaware 
corporate law provides that the management of a 
corporation rests with its board, a majority of 
which constitutes a quorum. Further, the applica- 
tion states that under Delaware law a vote of a 
majority of directors at a meeting at which a quo- 
rum is present is the vote of the board. According- 
ly, the applicaton alleges, because six of Reli- 
ance’s 10 directors are also Leasco directors, the 
Leasco directors on Reliance’s board maintain 
control over Reliance. The application also states 
that apart from one Leasco executive who is re- 
sponsible for, and devotes 100% of his time to, 
Leasco’s leasing operations, Leasco’s executive 
management group expends more than 80% of its 
time managing and performing staff work for the 
operation of Reliance. Leasco declares that on 
December 31, 1980, 67% of its unconsolidated 
assets were invested in Reliance common stock 
and that the value of this holding has increased as 
a result of market movement and other acquisi- 
tions so that the holding as of April 6, 1981, ex- 
ceeds 70% of unconsolidated assets. Leasco also 
declares that during 1980, approximately 65% of 
Leasco’s net income was derived from its equity in 
the net income of Reliance. 
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The application notes that Saul P. Steinberg, 
chairman of the board, president and chief execu- 
tive officer of Leasco, is also chairman of the 
board, president and chief executive officer of Re- 
liance. The application also notes that Mr. 
Steinberg, members of his family and estates of 
and trusts for the benefit of family members own 
directly 13.07% of Reliance common stock. The 
application states that those persons also own ap- 
proximately 51% of Leasco. The application says 
that Mr. Steinberg is the founder of Reliance and 
is the dominant force in effecting its general direc- 
tion as well as any significant or extra-ordinary ac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested 
party may, not later than May 18, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request and the issue of fact or 
law proposed to be controverted, or he may re- 
quest that he be notified if the Commission should 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Leasco at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. At any 
time after said date, as provided in Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein may 
be issued by the Commission upon the basis of 
the information stated in said application unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any no- 
tices and orders in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11742/April 21, 1981 


In the Matter of 


PUTNAM DAILY DIVIDEND TRUST and 
PUTNAM FUND DISTRIBUTORS, INC. 


265 Franklin Street 
Boston, Massachusetts 02110 


(812-4801) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


Putnam Daily Dividend Trust (‘Fund’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company and its principal underwriter, 
Putnam Fund Distributors, Inc. (collectively ‘“Appli- 
cants’’), filed an application on January 12, 1981, 
and amendments thereto on February 11, 1981, 
and March 23, 1981, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicants, subject to conditions, from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a—4 and 22c-—1 under the Act to the extent 
necessary to permit the Fund to compute its net 
asset value per share, for the purposes of ef- 
fecting sales, redemptions and repurchases of its 
shares, according to the amortized cost method of 
valuing portfolio securities. 


On March 23, 1981, a notice (Investment Compa- 
ny Act Release No. 11698) was issued of the filing 
of the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 
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IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith subject to those conditions to which Ap- 
plicants have consented and which are set forth in 
Investment Company Act Release No. 11698. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11743/April 21, 1981 


In the Matter of 


BOSTON MUTUAL LIFE INSURANCE 
COMPANY 


and 


BOSTON MUTUAL LIFE VARIABLE 
ACCOUNT A 

120 Royall Street 

Canton, MA 02021 


(812-4438) 


ORDER AMENDING AN EXISTING ORDER PUR- 
SUANT TO SECTION 11 OF THE ACT APPROV- 
ING CERTAIN OFFERS OF EXCHANGE 


Boston Mutual LIfe Insurance Company (‘‘Compa- 
ny”), a mutual life insurance company established 
under the laws of the Commonwealth of 
Massachusetts, and Boston Mutual Life Variable 
Account A (“Variable Account’), a separate ac- 
count of the Company registered under the Invest- 
ment Company Act of 1940 (‘Act’) as a unit in- 
vestment trust (collectively “Applicants’’), filed an 
application on October 10, 1980 for an order 
amending an existing order pursuant to Section 11 
of the Act approving certain offers of exchange. 
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On March 27, 1981, a notice was issued (Securi- 
ties Act Release No. 11708) of the filing of the ap- 
plication. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. 
No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT 1S ORDERED, pursuant to Section 11 of the 
Act, that the proposed exchange offer be, and 
hereby is, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11744/April 22, 1981 


In the Matter of 


TRUST FOR CASH MANAGEMENT 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4797) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 and 22c-1 THEREUNDER 


Trust for Cash Management (‘‘Applicant’’), an 
open-end, diversified management investment 
company registered under the Investment Compa- 
ny Act of 1940 (‘Act’), filed an application on Jan- 
uary 7, 1981, requesting an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Sec- 
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tion 2(a)(41) of the Act and Rules 2a—4 and 22c-1 
thereunder, to the extent necessary to permit Ap- 
plicant to value its assets using the amortized cost 
method of valuation. 


On March 10, 1981, a notice was issued of the fil- 
ing of the application (Investment Company Act 
Release No. 11677). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the exemption requested pur- 
suant to Section 6(c) of the Act is appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. According- 
ly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder, to the extent neces- 
sary to permit Applicant to value its assets using 
the amortized cost method of valuation, be, and 
hereby is, granted, effective forthwith, subject to 
those conditions to which Applicant has consented 
and which are set forth in Investment Company 
Act Release No. 11677. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11745/April 23, 1981 


in the Matter of 


MAGELLAN FUND, INC. 

SALEM FUND, INC. 

FIDELITY MANAGEMENT & 
RESEARCH COMPANY 

SALEM INVESTMENT PLANS 

EDWARD C. JOHNSON, 3D, and 
CALEB LORING, JR. 


82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4818) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER EXEMPTING PROPOSED TRANSAC- 
TIONS FROM THE PROVISIONS OF SECTION 
17(a) OF THE ACT PURSUANT TO SECTION 
17(b) OF THE ACT AND FOR AN ORDER PUR- 
SUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Magellan Fund, 
Inc. (“Magellan”) and Salem Fund, Inc. (‘Salem’) 
(collectively, the “Funds’), Fidelity Management & 
Research Company (“FMR”), Salem investment 
Plans (“Salem Plans’), Edward C. Johnson 3d 
and Caleb Loring, Jr. (collectively, ‘“Applicants’’) 
filed an application on February 2, 1981, and an 
amendment thereto on April 13, 1981, for an order 
of the Commission pursuant to Section 17(b) of 
the Investment Company Act of 1940 (the ‘“‘Act’’) 
exempting from the provisions of Section 17(a) of 
the Act the proposed merger, and certain affiliated 
transactions incidental thereto, of Salem into 
Magellan through the exchange of shares of 
Magellan, at net asset value, for the assets of 
Salem, and for an order permitting certain affili- 
ated persons of the Funds to participate in trans- 
actions incidental to the proposed merger pursu- 
ant to Section 17(d) of the Act and Rule 17d-1 
thereunder. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


Both Magellan and Salem are Massachusetts cor- 
porations registered under the Act as open-end, 
diversified, management investment companies. 
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Magellan was organized on December 31, 1962, 
and, as of February 28, 1981, had net assets of 
$53,844,788. Salem was organized on August 5, 
1964, and, as of February 28, 1981, had net 
assets of $49,552,386. The Funds’ Boards of Di- 
rectors are identifical and their officers are sub- 
stantially identical. FMR is the Funds’ investment 
adviser and Messrs. Johnson and Loring are Offi- 
cers and Directors of Salem, and each owns more 
than 5% of Magellan's outstanding shares. 


Magellan's investment objective is to seek possi- 
ble growth of capital through investments in secu- 
rities of domestic corporations which operate pri- 
marily or entirely in this country, domestic 
corporations which have significant activities and 
interests outside the United States, and foreign 
companies. Salem’s investment objective is to 
seek growth of capital generally through invest- 
ments in common stock and securities convertible 
into common stock. While neither Fund places any 
restriction on the type of security which may be 
purchased, both Magellan and Salem have histor- 
ically invested primarily in common stocks or se- 
curities convertible into common stocks. In the 
case of both Funds, any income return is consid- 
ered incidental to their capital growth objective. 
Magellan's investment objective and policies may 
result in substantially greater portfolio turnover 
rates than for Salem or other investment compa- 
nies. 


As of January 31, 1981, FMR and its affiliated 
companies owned 202,927 shares (10.21%) of 
Magellan and 27,698 shares (.43%) of Salem. In 
addition, retirement plans for the benefit of em- 
ployees of FMR and its affiliated companies 
owned 49,600 shares (2.5%) of Magellan and 
168,749 shares (2.6%) of Salem. As of the same 
date, Edward C. Johnson 3d beneficially owned 
369,156 shares (18.58%) of Magellan and 28,977 
shares (.45%) of Salem. As of January 31, 1981, 
Caleb Loring, Jr., beneficially owned 160,346 
shares (8.07%) of Magellan and 170,028 shares 
(2.66%) of Salem. As of the same date, the offi- 
cers and directors of Magellan and Salem as a 
group, including Messrs. Johnson and Loring, 
owned 410,500 shares (20.65%) of Magellan and 
199,767 shares (3.13%) of Salem (eliminating du- 
plicated shares). 


Salem Plans is registered under the Act as a unit 
investment trust providing for the accumulation of 
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shares of Salem. Its sponsor is Fidelity Distribu- 
tors Corporation, an affiliate of FMR. Prior to 
March 1975, Salem Plans offered front-end load 
and single payment contractual plans. While no 
new Salem contractual plans have been offered 
since that time, current planholders may make in- 
vestments under their plans with the invested cash 
being utilized by the Salem Plans’ Custodian to 
purchase shares of Salem. On the effective date 
of the proposed merger (‘Effective Date’’), the 
shares of Salem held by Salem Plans will be con- 
verted into shares of Magellan in the manner de- 
scribed below. As of January 31, 1981, Salem 
Plans held 558,773 (8.75%) of the shares of 
Salem. The separate existence of Salem Plans will 
continue after the Effective Date, with shares of 
Magellan constituting the security held under the 
individual plans and with subsequent cash invest- 
ments being utilized by the Custodian to purchase 
shares of Magellan. 


The Funds propose to enter into an Agreement of 
Merger and Plan of Reorganization (‘proposed 
merger’), by the terms of which Salem will be 
merged into Magellan. Magellan will be the surviv- 
ing corporation and the separate existence of 
Salem will cease. On the Effective Date of the 
merger the outstanding shares of capital stock of 
Salem held by each shareholder of record shall be 
converted into that number of full and fractional 
shares of Magellan as shall have an aggregate net 
asset value equal to such shareholder’s interest in 
the value of the net assets of Salem, all valued as 
of the close of business of the New York Stock Ex- 
change on the Effective Date. If the Effective Date 
had been February 28, 1981, each share of 
Salem’s common stock would have been ex- 
changed for approximately .287 shares of 
Magellan’s common stock, and Magellan would 
have issued a total of 1,822,985 shares in the 
merger transaction. The proposed merger is con- 
tingent on the Funds obtsining the necessary ap- 
provals of their shareholders, a satisfactory tax 
ruling from either the IRS or opinion of counsel, 
certain necessary approvals by governmental au- 
thorities, and the Magellan shareholders approv- 
ing a new Advisory and Services Contract with 
FMR. 


In the opinion of the officers of the Funds the com- 
bination of the securities portfolios of Salem and 
Magellan as a result of the proposed merger will 
not require the sale of any material amount of ac- 
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quired portfolio securities. However, such sales 
may be made in the ordinary course of portfolio 
management of Magellan as the Surviving Fund. 
Each of the Funds will bear its own expenses 
incurred in the merger transaction. The estimated 
expenses of Salem are $62,000; and the esti- 
mated expenses of Magellan are $65,000. 


On or before the Effective Date, Salem will distrib- 
ute to its shareholders a dividend taxable to its 
shareholders consisting of substantially all of its 
then undistributed net taxable investment income 
and any net taxable capital gains in excess of its 
capital loss carryovers. Such dividend will be paid 
in additional shares of Salem or, at the election of 
each shareholder, in cash. 


As of February 28, 1981, Salem had net unreal- 
ized appreciation of investments of $1,187,375, 
realized gains of approximately $4,346,000 and 
capital loss carryovers of approximately 
$5,899,000. On the same date Magellan had net 
unrealized appreciation of $4,196,987 and no cap- 
ital loss carryovers. With respect to any net taxa- 
ble capital gains realized by Salem prior to the Ef- 
fective Date (which date will terminate Salem's 
1981 taxable year), Salem will retain (rather than 
distribute) any such net taxable capital gains to 
the extent that they may be offset by its capital 
loss carryovers. Thus, the capital loss carryovers 
available to the Surviving Fund will be substantial- 
ly lower than the $5,899,000 available to Salem as 
of February 28, 1981. 


With respect to net taxable capital gains realized 
by Magellan from march 31, 1981, up to the Ef- 
fective Date, such gains may be retained (and not 
distributed) by Magellan because such gains may 
be offset (i) by available capital loss carryovers of 
the Surviving Fund or (ii) by net capital losses re- 
alized by Magellan subsequent to the Effective 
Date of the proposed merger. Thus, former share- 
holders of Salem who have become shareholders 
of Magellan may or may not incur any tax conse- 
quences with respect to any relaized net capital 
gains of Magellan which exist on the Effective 
Date. 


The Board of Directors of the Funds have deter- 
mined that the proposed merger should be con- 
summated on the basis of the relative net asset 
values of the Funds and that use of a tax adjust- 
ment formula is not appropriate. The directors 
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noted that there is no assurance that Magellan as 
the Surviving Fund will be able to fully utilize any 
available capital loss carryovers of Salem before 
they expire. In addition, any tax adjustment would 
reflect only the potential value of a deferral of tax 
liability to shareholders of Magellan and would be 
likely to have an uneven impact on individual Fund 
shareholders in view of their different holding peri- 
ods and tax bases for Fund shares, and the 
various rates of tax to which they are subject. 


The terms of the Advisory and Service Contracts 
between each Fund and FMR are substantially the 
same excpet for the advisory and service fee rates 
and except for a provision in the Magellan Con- 
tract imposing a limitation on, and reimbursement 
by FMR for certain of Magellan’s expenses if they 
exceed a specified percentage of Magellan’s aver- 
age net assets. The Salem Advisory Contract was 
adopted effective January 1, 1979, and continued 
on December 15, 1980; the Magellan Advisory 
Contract was adopted effective June 25, 1976, 
and most recently continued on June 13, 1980. 


The Salem Advisory Contract provides for a fee 
composed of three elements: a “Group” fee based 
on the aggregate assets of all registered invest- 
ment companies advised by FMR; an Individual 
Fund fee; and a Performance Adjustment based 
on the comparative investment performance of the 
Fund and the Standard & Poor's Daily Stock Price 
Index of 500 Common Stocks (the ‘‘Index’’). Based 
on the assets of the Funds in the Fidelity Group for 
the month of January, 1981 ($9.3 billion), the 
annualized Group fee for Salem was .4510%. The 
annual Individual Fund fee for Salem is .12%. 
These two elements constitute the basic fee. The 
Salem Advisory Contract provides that the basic 
fee rate is to be adjusted by .02% for each per- 
centage point of difference between the perform- 
ance of the Fund and the record of the Index, to an 
annualized maximum of plus or minus .2%. 


The period for comparing the performance and 
determining Salem’s average net assets, against 
which the fee rate is applied, is the prior 36 
months. Until the Salem Advisory Contract has 
been in effect for 36'months, certain interim provi- 
sions apply. Under these provisions, for each of 
the first 11 months the basic fee rate (excluding 
the Performance Adjustment) was applied to the 
Salem average net assets for the month in ques- 
tion. Commencing with the twelfth month (Decem- 
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ber, 1979), the basic fee rate was adjusted for the 
relative performance of Salem and the Index from 
the beginning date of the Advisory Contract (Janu- 
ary 1, 1979). Salem’s assets are measured over 
the same period. When the Salem Advisory Con- 
tract has been in effect for 36 months, as each ad- 
ditional month is added to the 36 month perform- 
ance period, the oldest month is eliminated from 
consideration. 


The existing Magellan Advisory Contract provides 
for a basic annual advisory and service fee com- 
puted and payable monthly at the annual rate of 
.8% of Magellan’s average daily net assets for the 
period covering the preceding 36 months. Like the 
fee of Salem, the basic fee is subject to upward or 
downward adjustment depending upon whether, 
and to what extent, Magellan's investment per- 
formance over the 36-month period exceeds or is 
exceeded by the Index. In applying the Perform- 
ance Adjustment, the existing Magellan Advisory 
Contract provides that there will be no adjustment 
to the basic fee unless the percentage variation 
between the investment performance of Magellan 
and the Index over the performance period 
amounts to more than 15%. For each percentage 
point that the difference in relative performance for 
the period exceeds 15%, the basic fee will be in- 
creased or decreased at an annual rate of .02% of 
average net assets over the 36-month period, up 
to a maximum of 10 percentage points. Under the 
existing Magellan Advisory Contract, if the aggre- 
gate average net assets of all of the Funds in the 
Fidelity Group exceeds $4 billion for any month, 
the advisory and service fee for that month on its 
portion of that excess (determined on the basis of 
Magellan's portion of the aggregate average net 
assets) will be reduced by 10%. The existing 
Magellan Advisory Contract also provides that the 
maximum annual fee rate payable by Magellan 
may not exceed 1.0% of average net assets over 
the performance period and the minimum may not 
be less than .6%. 


The terms of the existing Magellan Advisory Con- 
tract further provide that FMR will reimburse 
Magellan to the extent that Magellan’s annual 
operating expenses exceed 1-%2% of Magellan’s 
average annual net assets up to $30,000,000, plus 
1% of such assets in excess of $30,000,000. Any 
such reimbursement is limited to the amount of the 
advisory and service fee otherwise payable for the 
fiscal year in question. 
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As noted above, it is a condition of the proposed 
merger that shareholders of Magellan adopt a new 
Advisory and Service Contract (the ‘‘New 
Magellan Advisory Contract’), the terms of which 
are identical in all material respects to Salem’s 
existing Advisory Contract, except for the dates of 
execution and termination and a revised advisory 
and service fee as described below. The applica- 
tion states that the advisory and service fee rate 
under the proposed New Magellan Advisory Con- 
tract is substantially identical to Salem’s, except 
that the annual Individual Fund fee is .30% com- 
pared with .12% for Salem. If the proposed merger 
of Salem with and into Magellan is consummated, 
the basic (i.e., excluding Performance Adjustment) 
advisory and service fee rate payable to FMR by 
Magellan as the Surviving Fund will be a maximum 
of .18% higher on an annual basis than the fee 
currently being paid to FMR by Salem. In addition, 
the proposed New Magellan Advisory Contract 
contains provisions adjusting the fee computation 
in connection with the possible merger or other 
combination of Magellan with other investment 
companies, including the proposed merger of 
Salem into Magellan. These provisions would op- 
erate to redefine the term “average net assets’ of 
Magellan in the event either of two types of trans- 
action occurs: (i) a combination of another invest- 
ment company with Magellan where the other in- 
vestment company was advised by FMR and 
utilized a performance adjustment in calculating its 
management fee, and (ii) a combination of another 
investment company with Magellan which did not 
utilize a performance adjustment or which was not 
advised by FMR and has current net assets of $10 
million or more. 


Under the New Magellan Advisory Contract a 
merger of Magellan with another investment com- 
pany advised by FMR which utilizes a perform- 
ance adjustment would be treated as follows: 


(a) The average net assets of Magellan, 
for purposes of calculating the basic 
fee, shall include the aggregate net 
assets of the acquired Fund averaged 
over Magellan’s performance period 
through the date of the merger transac- 
tion, as if they had been included in 
Magellan from the first day of 
Magellan’s performance period existing 
on the date of the transaction through 
the date of the merger transaction; and 
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(b) For purposes of determining the per- 
formance adjustment for the first thrity- 
five months of combined operations, in 
any month the net asset value per share 
of Magellan on the first day of the appli- 
cable performance period shall be ad- 
justed for the first thirty-five months pur- 
suant to a formula prescribed by the 
New Magellan Advisory Contract where- 
by such net asset value will be adjusted 
based on the dollar-weighted invest- 
ment performance of both Salem and 
Magellan for the period from the first 
day of such performance period through 
the date of the merger transaction. 


In addition, under the New Magellan Advisory 
Contract a merger of Magellan with an entity not 
previously advised by FMR and having net assets 
of $10 million or more, or if advised by FMR, not 
utilizing a perofrmance adjustment will be treated 
as follows: 


a) For purposes of determining the 
basic fee, the average net assets of 
Magellan shall include the aggregate 
net asset value of such other entity on 
the date of the merger transaction as if 
such value had been included in Magel- 
lan from the first day of Magellan’s per- 
formance period existing on the date of 
the transaction through the date of the 
merger transaction. One-twelfth of the 
basic fee rate is then applied to this 
amount of average net assets; and 


b) For purposes of determining the 
amount of the performance adjustment, 
Magellan shall compute its average net 
assets as currently provided under its 
advisory contract (i.e., without the ad- 
justment provided in item (a) above). 
One-twelfth of the performance fee rate 
is then applied to such average net 
assets and the resulting amount is 
added to or subtracted from the amount 
of the basic fee. 


The Applicants state that in effect the merger pro- 
visions of the New Magellan Advisory Contract es- 
sentially retain the status quo in a merger situa- 
tion with respect to the calculation of “average net 
assets” for purposes of computing the advisory 
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and service fee, i.e., (i) where both funds are ad- 
vised by FMR and utilize a performance adjust- 
ment, it combines the monthly “average net asset” 
level of the merged or combined companies at ap- 
proximately the same level as it would have been 
had the companies not merged and had the same 
performance period so that the level of advisory 
fee revenues to FMR would be approximately the 
same as if the companies had not merged; and (ii) 
where one fund is not advised by FMR and has net 
assets of $10 million or more or is advised by FMR 
but does not utilize a performance adjustment, the 
level of advisory fees would be comparable to that 
which would result if the New Magellan Advisory 
Contract looked solely to the current month’s aver- 
age net assets in calculating the advisory fee for 
that month. Applicants, other than Salem Plans, 
submit that with respect to the averaging of per- 
formance where both entities are advised by FMR 
and the acquired entity utilizes a performance ad- 
justment, the New Magellan Advisory Contract will 
produce a performance adjustment which reflects 
the performance of both entities prior to the merg- 
er or combination. 


The Directors of the Funds, according to the appli- 
cation, considered the potential impact of calcula- 
ting the monthly average net assets of Magellan 
as the Surviving Fund over its performance period 
but without including the average net assets of the 
acquired Fund on the date of the merger transac- 
tion as if they had been included in Magellan from 
the first day of Magellan’s performance period 
existing on the date of that transaction through the 
date of the merger transaction. Such an approach 
would result in the average net assets of Magellan 
for purposes of computing the advisory and serv- 
ice fee after the merger being substantially less 
than the aggregate average net assets of the two 
Funds if they had remained separate. The disinter- 
ested directors of the Funds have determined as a 
general matter that a reduction in advisory and 
service fee revenues to FMR resulting solely from 
such a method of calculating “average net assets” 
is inconsistent with this type of fee structure which 
is designed to compensate the investment adviser 
in large part based upon the assets which it man- 
ages, and that it would be inequitable in a merger 
transaction of the type herein contempiated to cal- 
culate an advisory fee against an artificially re- 
duced level of average net assets rather than 
against the level of net assets actually being man- 
aged. Accordingly, the directors of the Funds have 
approved submission of the New Magellan Adviso- 
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ry Contract to shareholders of Magellan in order to 
provide a more equitable method for the calcula- 
tion of average net assets and the Performance 
Adjustment in the event of a merger or other busi- 
ness combination. 


The New Magellan Advisory Contract retains 
Magellan’s performance period for purposes of 
calculating average net assets for both the Group 
Fee and the Performance Adjustment portions of 
the Advisory and service fee. The application 
states that the directors of both Funds considered, 
as an alternative, using Salem’s performance peri- 
od for purposes of this calculation. They also ac- 
knowledged Magellan's considerably better per- 
formance record as compared with Salem’s (for 
the calendar year 1980, the respective perform- 
ances of Magellan and Salem were +64.57% and 
+27.62%) and that, taken together with the differ- 
ent performance periods of those Funds, the Per- 
formance Adjustment of the combined Fund would 
be different than if Salem had not merged. The di- 
rectors determined that, based upon net asset 
levels and performance results through February 
28, 1981, the use of Magellan’s performance peri- 
od would result in a somewhat smaller advisory 
fee payment to FMR and thus would be more fa- 
vorable to shareholders of the combined Fund, 
that the New Magellan Advisory Contract will pro- 
duce a performance adjustment which, in an ac- 
ceptable manner, reflects the performance of both 
entities prior to the merger, and that the proposed 
merger is appropriate. 


The Board of directors of each Fund, a majority of 
whom are not interested persons of the Funds or 
FMR, have concluded that the New Magellan Ad- 
visory Contract was appropriate, and the Board of 
Directors of Magellan, including the disinterested 
directors, unanimously have voted to approve the 
New Magellan Advisory Contract. The disinterest- 
ed directors of the Funds are of the opinion that 
the New Magellan Advisory Contract as it relates 
both to the merger transaction contemplated in the 
application and to business combiantions 
including Magellan in general, does not involve 
overreaching on the part of any person concerned, 
does not result in participation by either Fund ona 
basis different from or less advantageous than 
that of any other participant, and is in the best in- 
terests of each Fund and its shareholders. 


Section 17(a) of the Act, in pertinent part, provides 
that it is unlawful for any affiliated person of a reg- 
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istered investment company or affiliated person of 
such person, acting as principal, Knowingly to sell 
to or purchase from such company any security or 
other property except securities of which the in- 
vestment company is the issuer. Section 17(b) of 
the Act, however, provides that the Commission 
may exempt a proposed transaction from Section 
17(a) of the Act if the evidence establishes that 
the terms of the proposed transaction, including 
the consideration to be paid or received, are fair 
and reasonable and do not involve overreaching 
on the part of any person concerned, and that the 
proposed transaction is consistent with the policy 
of each registered investment company concerned 
and with the general purposes of the Act. Appli- 
cants state that the Funds might be deemed to be 
“affiliated persons’ of each other by virtue of 
being under common control within the meaning of 
Section 2(a)(3) of the Act and that any conversion 
of Salem shares into Magellan shares by the Fund 
pursuant to the terms of the proposed merger 
might be deemed to be prohibited by Section 17(a) 
of the Act. Consequently, the disposition of portfo- 
lio securities by Salem to Magellan and the acqui- 
sition by Magellan of those securities pursuant to 
the terms of the proposed merger and the re- 
sulting exchange by Applicants of Salem shares 
for Magellan shares in connection with the merger 
transaction might be deemed to be prohibited by 
Section 17(a) of the Act. While the Funds do not 
necessarily agree with such an interpretation, they 
deem it advisable to resolve any uncertainty by re- 
questing the Commission to exercise its exemptive 
authority under Section 17(b) of the Act. 


Applicants further state that Section 17(a) of the 
Act might be deemed to apply to the transactions 
contemplated by the proposed merger because 
FMR, which is an affiliated person of both Funds 
under Section 2(a)(3) of the Act because it is their 
investment adviser and an affiliated person of 
Magellan because FMR or its affiliated persons 
own more than 5% of Magellan’s outstanding 
shares, will participate in the merger transaction 
as a Salem shareholder. Finally, according to the 
Applicants Section 17(a) of the Act could be 
deemed to apply to the transactions contemplated 
by the proposed merger because Magellan is an 
affiliated person of Edward C. Johnson 3d and 
Caleb Loring, Jr. under Section 2(a)(3) of the Act, 
due to the ownership by Mr. Johnson and Mr. 
Loring of more than 5% of Magellan’s outstanding 
shares (as of January 31, 1981), and because 
each individual is an affiliated person of Salem by 
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virtue of his position as an Officer and Director of 
the Fund. 


Applicants, other than Salem Plans, submit in ac- 
cordance with the provisions of Section 17(b) of 
the Act that the terms of the proposed merger 
transaction are fair and reasonable and do not in- 
volve overreaching on the part of any person con- 
cerned, that the proposed merger transaction is 
consistent with the investment objective of each of 
the Funds and that the proposed merger is con- 
sistent with the general purposes of the Act. In this 
regard the directors of each Fund, including those 
Board members who are not “interested persons’ 
of the Funds or FMR, have approved the proposed 
merger and have determined to recommend its ap- 
proval by the shareholders of their respective 
Funds as being in their best interests. According 
to the application the Salem directors believe that 
the more flexible investment policies of Magellan 
could significantly improve the Salem sharehold- 
ers’ opportunity to achieve their investment objec- 
tive, notwithstanding the fact that in recent years 
Magellan's portfolio turnover rate has been sub- 
stantially higher than Salem's. By virtue of the pro- 
posed merger, Magellan will acquire substantial 
portfolio securities which are compatible with its 
investment objective without incurring brokerage 
commissions. Furthermore, the Fund directors be- 
lieve that certain economies of scale will be 
achieved as a result of the proposed merger. It is 
estimated that the first year operating expenses of 
the combined Fund will be approximately $46,000 
lower than their anticipated level if the two Funds 
remained separate. Applicants further submit that 
the merger transaction will be accomplished on 
the basis of the net asset values of each Fund 
computed using Magellan valuation procedures 
(which are virtually identical to Salem’s) under the 
authority of the directors of each Fund and re- 
viewed by the independent certified public ac- 
countants for each Fund. The Applicants also 
state that each Fund will bear its respective ex- 
penses in connection with the proposed merger 
and those expenses allocable to both Funds will 
be allocated to each in proportion to their respec- 
tive net assets as of the date of consummation of 
the merger transaction. 


Finally, the Applicants state that Rule 17a—8 under 
the Act, which exempts from the prohibitions of 
Section 17(a) of the Act a purchase or sale of 
property pursuant to a merger or consolidation of 
registered investment companies which may be 
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deemed affiliated persons of each other solely by 
reason of having common officers, directors 
and/or investment adviser, would be available for 
the Funds to rely upon here, except for the fact of 
the percentage ownership by Messrs. Johnson 
and Loring of Magellan and the possible affiliation 
of Salem Plans to Salem and Magellan, all as 
noted above. The Funds submit that the proposed 
merger would otherwise meet the conditions of 
Rule 17a—8, because the directors of each Fund 
have, in the course of approving the merger, made 
the requisite findings that (i) participation in the 
merger transaction is in the best interests of their 
Fund and (ii) the interests of existing shareholders 
of their Fund will not be diluted if the merger trans- 
action is consummated. 


Rule 17d-1, adopted by the Commission pursuant 
to Section 17(d) of the Act, provides, in part, that 
no affiliated person of any registered investment 
company and no affiliated person of such a per- 
son, acting as principal, shall participate in, or ef- 
fect any transaction in connection with any joint 
enterprise or other joint arrangement in which 
such registered company is a participant unless an 
application regarding such joint enterprise or 
arrangement has been filed with the Commission 
and has been granted by an order. A joint enter- 
prise or other joint arrangement as used in this 
Rule is any written or oral plan, contract, authori- 
zation or arrangement, or any practice or under- 
standing concerning an enterprise or undertaking 
whereby a registered investment company and 
any affiliated person of such registered investment 
company, or any affiliated person of such a per- 
son, have a joint and several participation, or 
share in the profits of such enterprise or undertak- 
ing. In passing upon such application, the Com- 
mission will consider whether the participation of 
such registered investment company in such joint 
enterprise or joint arrangement on the basis pro- 
posed is consistent with the provisions, policies 
and purposes of the Act, and the extent to which 
such participation is on a basis different from or 
less advantageous than that of other participants. 


As noted above, FMR is an “affiliated person” of 
both Magellan and Salem within the meaning of 
Section 2(a)(3) of the Act. Thus, FMR in receiving 
shares of Magellan as a result of the proposed 
merger transaction, which its officers and employ- 
ees in their capacity as Fund officers developed 
and proposed to the directors of each Fund and on 
which it will have voted, might be deemed to have 
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a joint participation with Magellan and/or Salem 
and therefore be engaged in a joint enterprise or 
arrangement prohibited by Section 17(d) of the Act 
and Rule 17d-1 thereunder without Commission 
approval. Moreover, because Mr. Johnson and Mr. 
Loring each owns of record more than 5% of the 
outstanding shares of Magellan, Magellan and 
each of Messrs. Johnson and Loring are affiliates 
of each other. In view of such ownership of 
Magellan shares and the ownership by each of 
Salem shares, the participation of each in the pro- 
posed merger might be deemed to be subject to 
the provisions of Section 17(d) of the Act. Further- 
more, also as noted above, Salem and Magellan 
may be deemed to be affiliated persons of each 
other, and Salem Plans may be deemed to be an 
affiliated person of Salem and Magellan. Accord- 
ingly, the participation of the Funds and Salem 
Plans in the proposed merger might also be 
deemed to be subject to the provisions of Section 
17(d) of the Act and Rule 17d—1 thereunder. 


The Applicants, other than Salem Plans, submit 
that, in accordance with the provisions of Section 
17(d) of the Act and Rule 17d-1 thereunder, the 
terms of the proposed merger transaction as de- 
scribed above are reasonable and fair to all par- 
ties, and are consistent with the provisions, poli- 
cies and purposes of the Act. The Applicants state 
that the agreement with respect to bearing ex- 
penses involved in the merger transaction will re- 
sult in a fair allocation of expenses, reflecting in 
the view of the directors of the Funds the relative 
benefits to each such Fund and its shareholders. 
Further, the Funds, FMR and Mr. Johnson submit 
that (i) FMR, which has participated in the negotia- 
tion of and preliminary activity with respect to the 
proposed merger transaction to the extent set 
forth in the application regarding advisory fee 
rates, will be treated no differently from all other 
shareholders of Magellan or Salem although its 
participation, as a shareholder, will be on a basis 
different from that of Magellan and Salem, the cor- 
porate parties to the merger transaction; and (ii) 
Mr. Johnson and Mr. Loring, who have partici- 
pated in the negotiation of the proposed merger 
transaction solely in their capacities as Officers 
and Directors of the Funds, will be treated no dif- 
ferently from all other shareholders of Magellan 
and Salem, although their participation will neces- 
sarily be on a basis different from that of Magellan 
and Salem, the corporate parties to the transac- 
tion. Finally, although Salem Plans disclaims any 
participation in the proposed merger transaction 
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within the meaning of Rule 17d—1 under the ‘Act, 
the Applicants state that to the extent Salem Plans 
may be deemed a participant its participation will 
be on the same basis as that of all the other 
shareholders of Salem. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 18, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accompan- 
ied by a statement as to the nature of his interest, 
the reasons for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he been notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon the Ap- 
plicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein 
will be issued as of course following said date un- 
less the Commission thereafter orders a hearing 
upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11746/April 23, 1981 


In the Matter of 


TEMPORARY INVESTMENT FUND, INC. 

MUNICIPAL FUND FOR TEMPORARY 
INVESTMENT, INC. 

TRUST FOR SHORT-TERM FEDERAL 
SECURITIES 

Suite 204, Webster Building 

3411 Silverside Road 

Wilmington, DE 19810 


PROVIDENT INSTITUTIONAL MANAGEMENT 
CORPORATION 

Concord Plaza 

105 Springer Building 

3411 Silverside Road 

Wilmington, DE 19810 


PROVIDENT NATIONAL BANK 
Broad and Chestnut Streets 
Philadelphia, PA 19107 


SHEARSON LOEB RHOADES INC. 
Two World Trade Center 

102nd Floor 

New York, NY 10048 


HENRY M. WATTS, JR. 
Mitchel, Schreiber, Watts & Co. 
20 Broad Street 

New York, NY 10005 


(812-4800) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR EX- 
EMPTION FROM THE PROVISIONS OF SEC- 
TION 2(a)(19) OF THE ACT 


NOTICE IS HEREBY GIVEN that Temporary In- 
vestment Fund, Inc. (‘“TempFund’), Municipal 
Fund for Temporary Investment, Inc. (‘“Muni- 
Fund’), Trust for Short-Term Federal Securities 
(the “Trust’’) (collectively, the ‘“Funds”), Provident 
Institutional Management Corporation (“PIMC”), 
Provident National Bank (‘Provident’), Shearson 
Loeb Rhoades, Inc. (“Shearson’), and Henry M. 
Watts, Jr. (‘Watts’) (collectively, these parties are 
referred to as ‘“Applicants’’) filed an application on 
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January 12, 1981, and amendments thereto on 
March 24, 1981, and April 10, 1981, pursuant to 
Section 6(c) of the Investment Company Act of 
1940 (‘Act’), for an order of the Commission 
declaring that Watts shall not be deemed to be an 
“interested person” of the Funds, PIMC, Provident 
or Shearson within the meaning of Section 
2(a)(19) of the Act by reason of his being an offi- 
cer, director and employee of a broker-dealer. All 
interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


TempFund and MuniFund, both Maryland corpora- 
tions, and the Trust, a Pennsylvania business 
trust, are each open-end, diversified, management 
investment companies registered under the Act. 
PIMC, a wholly-owned subsidiary of Provident, is 
the investment adviser for each of the Funds. 
Provident is sub-adviser for each of the Funds and 
Shearson is the administrator, distributor and prin- 
cipal underwriter for each of the Funds. 


According to the application, TempFund is a 
“money-market’” fund designed as a convenient 
vehicle for the short-term investment of funds held 
by banks and other institutions in a fiduciary, advi- 
sory, agency, custodial or other similar capacity. 
TempFund’s investment objective is to provide 
current interest income and stability of principal by 
investing in a portfolio of ‘““money-market’ instru- 
ments with maturities generally not exceeding six 
months. The application states that MuniFund is 
designed primarily as a vehicle through which in- 
stitutions can invest cash reserves in a portfolio of 
short-term obligations issued by or on behalf of 
states, territories and possessions of the- United 
States and the District of Columbia and their politi- 
cal subdivisions, agencies, instrumentalities or au- 
thorities, the interest income from which is exempt 
from federal income tax. The application also 
states that the Trust is designed as a convenient 
vehicle for the short-term investment of funds held 
by banks and other institutions in a fiduciary, advi- 
sory, agency, custodial or other similar capacity, 
and that the Trust consists of two separate portfo- 
lios, FedFund and T-Fund. FedFund consists of 
obligations issued or guaranteed by the United 
States Government, its agencies or instrumentali- 
ties and United States Treasury bills, notes and 
other direct Treasury obligations. T-Fund consists 
of United States Treasury bills, notes and other di- 
rect obligations of the United States Treasury. 
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The application states that Watts is chairman of 
the board of directors of Mitchel, Schreiber, Watts 
& Co., Inc. (“Mitchel, Schreiber, Watts & Co.”), a 
brokerage firm registered with the Commission 
under the Securities Exchange Act of 1934. 
Mitchel, Schreiber, Watts & Co. is described as a 
professional brokerage firm which executes and 
clears transactions on the national and regional 
securities exchanges solely on behalf of other 
broker-dealers; its sole function performed on be- 
half of its clients is the technical execution and 
clearance of exchange-traded securities; it does 
not provide research analysis or other financial 
services. 


Section 2(a)(3) of the Act defines an “affiliated 
person’ of another person to include, among 
others, any officer, director, partner, copartner, or 
employee of that other person. Section 2(a)(19) of 
the Act defines an ‘interested person’ of an in- 
vestment company or the investment adviser or 
principal underwriter for any investment company 
to include, among others, any broker or dealer 
registered under the Securities Exchange Act of 
1934 or any affiliated person of such a broker or 
dealer. Thus, by virtue of his status as an officer, 
director and employee of Mitchel, Schreiber, Watts 
& Co., Mr. Watts is deemed to be an interested 
person of each of the Funds and of PIMC, Provi- 
dent and Shearson. 


Applicants affirm that PIMC and Provident may, 
from time to time, place transactions on a national 
or regional securities exchange on behalf of other 
accounts managed by them (not including any of 
the Funds). However, they assert that because 
neither PIMC nor Provident is a registered broker- 
dealer, Mitchel, Schreiber, Watts & Co. does not 
execute transactions on behalf of PIMC or Provi- 
dent. The application states that if Mitchel, 
Schreiber, Watts & Co. were to act indirectly 
(through an intermediary broker-dealer) on behalf 
of PIMC or Provident, neither Mitchel, Schreiber, 
Watts & Co., PIMC nor Provident would have any 
knowledge of the other party’s identity or partici- 
pation in such a transaction. 


Applicants claim that although Shearson is a reg- 
istered broker-dealer, a relatively small brokerage 
firm such as Mitchel, Schreiber, Watts & Co. does 
not execute transactions on behalf of large sophis- 
ticated firms such as Shearson. The application 
states that, to Watts’s knowledge, Mitchel, 
Schreiber, Watts & Co. has not directly acted on 
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behalf of, or received any compensation from, 
Shearson since Shearson’s formation in Decem- 
ber, 1979. 


Section 6(c) of the Act provides, in part, that the 
Commission may upon application, conditionally 
or unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any of the provi- 
sions of the Act or of any rule or regulation there- 
under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 


Applicants submit that the business activities of 
Mitchel, Schreiber, Watts & Co. are limited solely 
to acting as broker for other broker-dealers in the 
execution of securities transactions on national 
and regional securities exchanges, and that port- 
folio securities of the type held by the Funds are 
not traded on such exchanges. Accordingly, Appli- 
cants assert, Mitchel, Schreiber, Watts & Co. has 
no direct or indirect business relationship with the 
Funds and it also has no direct business relation- 
ship with PIMC, Provident or Shearson. Applicants 
submit that the requested exemption is appropri- 
ate in the public interest and is consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


In connection with the application, the following 
representations have also been made: 


1. The Funds represent that they do not 
now use Mitchel, Schreiber, Watts & 
Co. for portfolio brokerage or for the 
distribution of their respective shares 
and, in the event their respective in- 
vestment policies change or the 
business of Mitchel, Schreiber, 
Watts & Co. changes, the Funds rep- 
resent that they will not use Mitchel, 
Schreiber, Watts & Co. for such bro- 
kerage or distribution so long as 
Watts is a director of any of the 
Funds and a director, officer or em- 
ployee of Mitchel, Schreiber, Watts & 
Co.; and 


. The Funds, to the best of their knowl- 
edge, PIMC, Provident and 
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Shearson, to the extent of their re- 
spective business relationships, and 
Watts represent that since at least 
October 1, 1978, Watts has not had 
a material business or professional 
relationship with PIMC, Provident or 
Shearson or with the principal exec- 
utive officers or any controlling per- 
sons of PIMC, Provident or Shear- 
son. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 18, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accompan- 
ied by a statement as to the nature of his interest, 
the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission 
shall order a hearing thereon. Any such communi- 
cation should be addressed: Secretary, Securities 
and Exchange Commisssion, Washington, D.C. 
20549. a copy of such request shall be served per- 
sonally or by mail upon each Applicant at the ad- 
dresses stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 758/April 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6312/April 20, 1981 





LITIGATION 





Litigation Release No. 9343/April 21, 1981 


U.S. v. SNELLEN M. JOHNSON, SPENCER S. 
HOOPER and C. ROLAND LONG, (USDC, S.D. 
CA., C 81-0337) 


M. James Lorenz, United States Attorney for the 
Southern District of California, and Robert H. Dav- 
enport, Administrator of the Denver Regional Of- 
fice of the Commission, today announced that on 
March 31, 1981, a Federal Grand Jury at San 
Diego, California, returned a 36-count indictment 
against Snellen M. Johnson of Salt Lake City, 
Utah, Spencer S. Hooper of Salt Lake City, Utah, 
and C. Roland Long of San Diego, California. The 
defendants were charged with violations of the 
antifraud provisions of the federal securities laws, 
provisions of Title 18 U.S.C. 2314 (interstate 
transportation of money obtained by fraud), Title 
18 U.S.C. 1341 (mail fraud), provisions of Title 18 
U.S.C. 1343 (wire fraud), and provisions of Title 
18 U.S.C. Section 2 (aiding and abetting.) 


The indictment alleges, in sum and substance, 
that the violations occurred in connection with the 
offer and sale of promissory notes with the pledge 
of shares of Navsat Systems, Inc. stock as securi- 
ty for the loan. 


The Commission earlier filed a civil injunctive ac- 
tion against Snellen M. Johnson, Spencer S. 
Hooper, Navsat Systems, Inc., and others, and ob- 
tained orders permanently enjoining violations of 
the registration and antifraud provisions of the fed- 
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eral securities laws. The defendants consented to 
the entry of the order without admitting or denying 
the allegations in the complaint. 


For further information see Litigation Releases 
Nos. 8508, 8445, and 8424. 





Litigation Release No. 9344/April 21, 1981 


U.S. v. GEORGE H. BADGER AND ASSEN D. 
IVANOFF, (USDC, UT., CR-81-00023A) 


Ronald L. Rencher, United States Attorney for the 
District of Utah, Paul R. Dickey, Acting District Di- 
rector for the Internal Revenue Service, and Rob- 
ert H. Davenport, Administrator of the Denver Re- 
gional Office of the Commission, jointly 
announced that on March 26, 1981, a Federal 
Grand Jury at Salt Lake City, Utah, returned a 
24-count indictment against George H. Badger 
(Badger) of Salt Lake City, Utah, and Assen D. 
lvanoff (Ivanoff), a resident of Switzerland. The 
defendants were charged with violations of the 
conspiracy statute (18 U.S.C. 371) and the statute 
prohibiting aiding and assisting in the preparation 
of a false partnership return (26 U.S.C. 7206(2)) in 
connection with an alleged scheme to defeat and 
obstruct the Internal Revenue Service in the as- 
sessment and collection of revenue by, among 
other things, preparing, filing, and aiding and as- 
sisting the preparation and filing of partnership re- 
turns for the calendar years 1974 and 1975 which 
falsely reflected deductible business expenses 
and losses. Badger was also charged with viola- 
tions of the statute prohibiting an individual from 
subscribing to false individual and partnership re- 
turns (26 U.S.C. 7206(1)). 


Badger had, on October 26, 1976, pursuant to a 
complaint filed by the Comission, been perma- 
nently enjoined from further violations of the 
antifraud, securities registration, and broker- 
dealer registration provisions of the federal securi- 
ties laws in connection with a matter involving bas- 
ically the same underlying facts as those alleged 
in the indictment. 


For further information see Litigation Release Nos. 
7644 and 7228. 
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Litigation Release No. 9345/April 22, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
GERALD L. ROGERS, INTERNATIONAL MONE- 
TARY EXCHANGE, S.A., et al., 


United States District Court for the Central District 
of California Civil Action No. 80-04841—MRP (mx) 


The Securities and Exchange Commission an- 
nounced that on April 6 the Honorable Mariana R. 
Pfaelzer, United States District Judge for the Cen- 
tral District of California, filed a preliminary injunc- 
tion, together with findings of fact and conclusions 
of law, against Gerald L. Rogers, of Seattle, 
Washington and Westlake Village, California. On 
April 7, 1981 Judge Pfaelzer entered an order 
holding Harry L. Abercrombie and other persons in 
contempt of court and imposing sanctions. The 
orders were issued in connection with a suit filed 
by the Commission against Rogers, Abercrombie, 
and others on October 30, 1980, alleging that the 
defendants had engaged in a fraudulent scheme 
to sell unregistered securities in a tax shelter pro- 
gram called “Gold for Tax Dollars.” 


The injunction preliminarily enjoins Rogers, his 
agents, servants, employees, and all persons in 
active concert or participation with Rogers from of- 
fering or selling “Gold for Tax Dollars” securities; 
from violating Sections 5(a), 5(c) and 17 of the Se- 
curities Act of 1933; from violating Section 10(b) 
and Rule 10b-5 thereunder of the Securities Ex- 
change Act of 1934; from transferring, concealing, 
disposing, hypothecating, or selling monies or 
property invested in “Gold for Tax Dollars” securi- 
ties; and from destroying, multilating, concealing, 
altering, or disposing of books, records, docu- 
ments, or property relating to investment in “Gold 
for Tax Dollars” securities. Finally, the preliminary 
injunction directs Rogers to account for monies 
and property invested in ‘Gold for Tax Dollars” se- 
curities. 


In support of the preliminary injunction, the Court 
found evidence that Rogers controls International 
Monetary Exchange, S.A. (“IME”) and that “Gold 
for Tax Dollars” offering materials do not disclose 
Rogers’ instrumental role in, and control of the 
IME “Gold for Tax Dollars” offering. The Court 
concluded that the Commission has shown a likeli- 
hood of establishing (a) that Rogers violated Sec- 
tion 5 of the Securities Act and (b) that he violated 
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Section 17 of the Securities Act, Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder by 
employing devices, schemes, and artifices to de- 
fraud; by obtaining money and property by means 
of untrue statements of material facts or by 
omitting to state material facts necessary to make 
the statements that were made not misleading; 
and by engaging in transactions, acts and prac- 
tices, and courses of business operating as a 
fraud and deceit on “Gold for Tax Dollars” inves- 
tors, by, among other things: 


(1) Representing to offerees and pur- 
chasers that monies would be ex- 
panded for development of mining 
claims, whereas the represented 
amount of development work is not 
required and has not been per- 
formed; 


Representing to offerees and pur- 
chasers that large profits would be 
made on gold extraction, whereas 
gold exploration was insufficient to 
make such representations, and 
whereas past gold production was 
less than represented; 


Representing to investors in the 
Panama offering in 1978 that they 
would receive leasehold interests 
without disclosing deficiencies in 
the right and interest of the putative 
lessor; 


Representing to offerees and pur- 
chasers that investors are entitled 
to 400% or 500% tax deductions, 
without disclosing that the deduc- 
tions may be denied by the Internal 
Revenue Service and the courts; 
and 


Representing Rogers as a reference 
in the 1978 offering materials and 
failing to disclose in any offering 
materials that Rogers is a promoter, 
sponsor, and organizer of the offer- 
ing and that Rogers had previously 
been enjoined from violating the 
registration and antifraud provisions 
of the federal securities laws. 
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With respect to the contempt order against Harry 
L. Abercrombie of Alhambra, California, and other 
persons, the Court concluded that Abercrombie 
acted in active concert or participation with IME in 
violating a November 3, 1980, temporary re- 
straining order and a November 12, 1980 prelimi- 
nary injunction against IME, and that Abercrombie 
had knowledge of the orders, which had prohibited 
the offer or sale of “Gold for Tax Dollars’ securi- 
ties. The Court directed Abercrombie to cease and 
desist sales of “Gold for Tax Dollars” and to pro- 
vide sworn information concerning persons offered 
“Gold for Tax Dollars” subsequent to November 3, 
1980. The Court ordered prospective fines and im- 
prisonment should abercrombie fail to comply with 
the terms of the contempt order. 


In addition, the Court denied without prejudice the 
Commission's application for orders holding BMG 
Associates, Claudia Burke, Christopher Michaels, 
and Sheldon Goldstein (collectively the “BMG 
group”), Ronald Canter, and Ron L. Ewing in con- 
tempt of court, and it directed counsel for the 
Commission and for the BMG group to agree upon 
an order providing for the BMG group to return 
sales commissions and mail information to inves- 
tors who had been solicited. 


The court also denied without prejudice and with 
leave to reapply the Commission's application to 
hold Rogers in contempt of a permanent injunction 
entered in 1977 on Roger’s consent. 





Litigation Release No. 9346/April 23, 1981 


U.S. v. GIBB AND MARTZ (USDC, N.D., 
C2-80-39) 


James R. Britton, United States Attorney for the 
District of North Dakota, and Robert H. Davenport, 
Administrator of the Denver Regional Office of the 
Commission, today announced that the following 
action was taken on March 9, 1981 by the Honora- 
ble Ronald N. Davies, Senior Judge, United States 
District Court for the District of North Dakota. Im- 
position of sentence was suspended for Daniel R. 
Gibb of Phoenix, Arizona and Ogden, Utah, and 
William H. Martz of Colorado Springs, Colorado 
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and Moose Lake, Minnesota, and each was placed 
on probation for a period of two years. 


The defendants were both previously found guilty 
on December 19, 1980, following a nine day jury 
trial in Fargo, North Dakota, of all nine counts of 
an indictment charging them with violation of the 
antifraud provisions of the federal securities laws, 
violation of provisions of 18 U.S.C. 2314 (inter- 
state transportation of money and securities ob- 
tained by fraud), and 7 U.S.C. 136j(a) (Federal In- 
secticide, Fungicide and Rodenticide Act). 


For further information see Litigation Releases 
Nos. 9203 and 9268. 





Litigation Release No. 9347/April 23, 1981 


Securities and Exchange Commission v. Theo- 
phile N. Picard et al, (D.C. Massachusetts) 


Willis H. Riccio, Administrator of the Boston Re- 
gional Office of the United States Securities and 
Exchange Commission (‘‘Commission’’), an- 
nounced that on April 17, 1981, the Hon. A. David 
Mazzone of the United States District Court for the 
District of Massachusetts entered a Final Judg- 
ment of Permanent Injunction enjoining Theophile 
N. Picard, MA-OP Company (‘‘MA-OP’”’), a 
Massachusetts limited partnership, and PA-OP 
Company (“Pa-OP’’), a Massachusetts limited 
partnership, from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act of 1933 
(“Securities Act’) and Section 10(b) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’) and 
Rule 10b-—5 thereunder; Picard from further viola- 
tions of Sections 203(a) and 206(1) and (2) of the 
Investment Advisers Act of 1940 (‘Advisers Act’) 
and MA-OP and PA-OP from further violations of 
Section 7(a) of the Investment Company Act of 
1940 (“Investment Company Act’). All the defend- 
ants consented to the entry of Final Judgment of 
Permanent Injunction without admitting or denying 
the allegations of the Complaint. 


The Commission’s complaint alleges that from on 
or about January 1, 1978 the Defendants offered 
and sold approximately $230,000 and $578,000 of 
unregistered securities in the form of limited part- 
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nership interests in units of $1000 in MA-OP and 
PA-OP respectively to residents of Massachusetts 
and Rhode Island. The proceeds of the offerings 
were used in accordance with an investment pro- 
gram formulated and directed by Picard in which 
securities were purchased and call options written 
against them. The Complaint alleges that in con- 
nection with the offer and sale of these securities 
the Defendants made misrepresentations of mate- 
rial facts and omitted to state material facts, con- 
cerning, among other things, the safety of the in- 
vestment, the net asset value of the partnerships, 
the distribution of audited financial statements and 
the dilution of investments. The Complaint further 
alleges that the Defendants engaged in certain 
transactions, practices and courses of business 
which operated or would operate as a fraud upon 
investors, including explaining the investment 
strategy of the partnerships without disclosing the 
risks involved; failing to have the books and rec- 
ords examined annually by a certified public ac- 
countant and to distribute annual audited financial 
statements as required by the partnership agree- 
ments; failing to disclose the net asset value of the 
partnerships; retaining a portion of partnership 
profits each quarter in order to provide funds for 
future distributions in less profitable quarters; re- 
deeming interest at $1000 per unit when the net 
asset value per unit was less and redeeming part- 
nership interests immediately in violation of the 
partnership agreements which required a six 
months notice period. 


Additionally, the Complaint alleged that MA-OP 
and PA-OP acted as investment companies and 
Picard acted as an invesiment adviser without reg- 
istering in those capacities with the Commission 
as required by the Investment Company and Ad- 
visers Acts respectively. 





Litigation Release No. 9348/April 23, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
DENNIS L. MIRUS (United States District Court 
for the Northern District of Illinois, Eastern Divi- 
sion, Civil Action File No. 81—C-—0700) 


William D. Goldsberry, Administrator of the 
Chicago Regional Office, announced that on April 
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16, 1981, the Honorable Bernard M. Decker of the 
United States District Court for the Northern Dis- 
trict of Illinois, entered a Final Judgment of Perma- 
nent Injunction against Dennis L. Mirus (Mirus) of 
Lake Forest, Illinois. Mirus, a former registered 
broker-dealer, was enjoined from violating the 
anti-fraud, broker-dealer registration, confirmation 
and record-keeping provisions of the Federal se- 
curities laws. Mirus was also enjoined from failing 
to make his broker-dealer records available to the 
staff for review pursuant to its statutory authority. 
Mirus consented to the entry of the permanent in- 
junction without admitting or denying the allega- 
tions of the Commission's complaint. 


The Complaint in this matter, failed on February 
11, 1981, alleged that Mirus converted monies to 
his own personal use which had been entrusted to 
him by his customers for investment on their be- 
half. The Complaint further alleged that Mirus ten- 
dered his personal checks to certain customers as 
disbursement of purported trading profits, when 
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there were insufficient funds in Mirus’ bank ac- 
counts to cover these checks. 


In a related matter on March 17, 1981, upon the 
application of the Securities Investor Protection 
Corporation, the Honorable Bernard M. Decker 
ordered that the securities customers of Mirus 
were in need of the protection afforded by the Se- 
curities Investor Protection Act of 1970 and ap- 
pointed a trustee for the liquidation of the business 
of Mirus. In addition, it was ordered that the liqui- 
dation proceeding be removed to the United 
States Bankruptcy Court for the Northern District 
of Illinois where Mirus had previously filed his 
Chapter 11 bankruptcy petition. 


For further information, see Litigation Release No. 
9301, February 26, 1981. 
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